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EXTRACT   FROM    BY-LAWS. 

Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  then  only  upon 
the  accountable  receipt  c  f  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  came  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privileges  of  the 
Library  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating  ^his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  excee-^ing  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
of  the  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  in  the  premises  shall  be  fully  complied 
with  to  tlie  satisfaction  of  such  Trustees  or  Executive 
Committee. 
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Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho,  Southern  Division. 


BRIEF  OF  APPELLANTS. 


Statement  of  the  Case. 
This  is  an  appeal  by  the  trustees  under  two  trust  deeds 
securing  two  mortgages  upon  the  Big  Lost  River  Irriga- 
tion System  located  in  Idaho,  from  a  decree  of  the  Dist- 
rict Court  for  the  District  of  Idaho  establishing  a  mech- 
anic's lien  in  favor  of  Corey  Brothers  Construction  Com- 
pany and  the  Union  Portland  Cement  Company  and  di- 
recting that  a  sale  be  made,  without  redemption,  to  satisfy 
such  liens  unless  the  Irrigation  Company  should  pay  the 
amount  of  such  liens  within  five  days.  This  appeal  is 
taken  on  behalf  of  the  holders  of  the  outstanding  bonds 


secured  by  said  trust  deeds,  about  |1,380,000  in  amount, 
the  lien  of  which  is  held  bj  the  District  Court  to  be  sub- 
ject to  the  mechanic's  liens  aforesaid.  A  brief  statement 
of  the  case,  and  of  the  points  involved  on  this  appeal  is  as 
follows : 

The  Big  Lost  River  Irrigation  Company  is  an  Idaho 
corporation,  chartered  June  15,  1909.  Shortly  before  that 
date  its  incorporators  made  a  verbal  agreement  with 
Corey  Brothers  Construction  Company,  a  corporation  of 
Utah,  to  construct  the  irrigation  system  in  question,  con- 
sisting of  a  dam,  canals,  laterals,  etc.  A  written  contract, 
complete  in  all  respects  and  details,  with  the  exception  of 
the  signatures  of  the  parties,  the  Irrigation  Company  and 
the  Construction  Company,  was  drawn  up  and  delivered 
at  that  time.  Its  actual  execution  by  writing  in  the  names 
of  the  officers  who  acted  for  the  two  corporations  in  ex- 
ecuting the  document  occurred  on  August  26th  following. 
Tihis  written  agreement  is  plaintiff's  Exhibit  23.  It  was 
complete,  including  the  typewritten  names  of  the  signers, 
at  the  time  the  verbal  agreement  was  made;  the  subse- 
quent signing  of  the  officers  merely  constituted  better 
evidence  of  the  terms  of  the  agreement.  This  agreement 
was  recognized  and  ratified  by  the  Irrigation  Company 
from  the  time  of  its  incorporation,  and  from  that  time 
payments  were  made  by  the  Irrigation  Company  to  the 
Corey  Brothers  Company  for  work  done  under  the  con- 
tract. 

The  irrigation  system  in  question  is  what  is  known  as 
a  "Carey  Act  project",  constructed  under  a  contract  en- 
tered into  by  the  State  of  Idaho  with  one  George  S.  Speer, 
dated  May  27,  1909  (Rec.  457),  all  rights  under  which 
contract  were  subsequently,  with  the  consent  of  the  State, 
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transferred  by  Speer  to  the  Irrigation  Company  upon  the 
organization  of  the  latter.  This  contract  was  made  pur- 
suant to  the  statute  of  Idaho  (Revised  Code,  Sees.  1613 
to  1()34  inclusive),  accepting  and  providing  for  operations 
under  the  so-called  "Carey  Act"  of  Congress. 

A  trust  deed  covering  all  the  property  of  the  Irrigation 
Company  to  secure  a  |2,000,000  issue  of  bonds  bearing 
date  July  1,  1909,  was  executed  under  date  of  July  1,  1909, 
acknowledged  August  27,  1909,  and  filed  for  record  Sep- 
tember 3,  1909.  Subsequently,  on  January  1,  1910,  an- 
other trust  deed  conveying  the  same  property  and  securing 
an  additional  bond  isseu  of  |400,000  was  executed  and 
placed  on  record.  These  appellants  are  named  as  trustees 
in  both  trust  deeds.  The  bonds  secured  by  the  trust  deeds 
were  delivered  by  the  Irrigation  Company  to  Trowbridge 
&  Niver,  a  bond  house  of  Chicago,  who  sold  the  bonds,  and 
it  was  out  of  these  sales  Corey  Brothers  Construction  Com- 
pany was  paid  all  of  the  sum  of  |691,119.48,  which  it  re- 
ceived on  account  of  its  work  done  under  the  aforesaid 
contract  (Rec.  355). 

Corey  Brothers  Construction  Company  began  work  un- 
der this  contract  (then  verbal)  about  June  15,  1909,  that 
being  the  date  on  which  the  Irrigation  Company  was  char- 
tered. It  continued  working  upon  the  contract  until  Aug- 
ust 15,  1910,  at  which  time  the  State  of  Idaho,  through  its 
State  Land  Board,  had  ordered  work  to  cease  upon  the 
dam,  and  that  no  further  sale  of  water  rights  be  made,  be- 
cause, owing  to  faults  in  its  construction,  consequent  on 
departures  from  the  contract  with  the  State,  the  dam 
was  considered  dangerous  to  life  and  property ;  and  before 
that  time  also  the  Irrigation  Company  had  ceased  making 


payments  to  the  Construction  Company  upon  the  esti- 
mates of  the  engineers.,  the  Arnold  Company. 

Practically  all  the  payments  made  to  the  Construction 
Company  were  made  by  Trowbridge  &  Niver  as  fiscal 
agents  of  the  Irrigation  Company.  The  engineering  work 
upon  the  project  was  done  by  the  Arnold  Company,  a  cor- 
poration, of  Chicago,  who  also  made  the  estimates  upon 
which  payments  were  made  to  the  Construction  Company. 

Corey  Brothers  Construction  Company  did  not  comply 
with  the  laws  of  Idaho  relative  to  foreign  corporations,  or 
secure  its  license  to  do  business  in  that  State  until  August 
5,  1909,  nearly  two  months  after  it  entered  into  the  con- 
tract on  which  suit  is  brought,  and  began  the  execution  of 
it  in  Idaho. 

It  is  conceded  that  the  dam  is  a  failure  because  it  leaks 
to  such  an  extent  that  to  attempt  to  impound  in  the  reser- 
voir the  head  of  water  designed  (110  feet),  or  any  useful 
quantity  of  water,  would  endanger  the  stability  of  the  dam 
and  become  an  imminent  menace  to  life  and  property.  As 
a  result  of  this  condition  of  the  dam  the  State  of  Idaho 
on  July  15, 1910,  after  a  full  and  careful  examination  by  a 
Board  of  Engineers,  stopped  all  further  work  upon  the 
dam  and  inhibited  all  further  sale  of  water  rights  by  the 
Irrigation  Company,  thereby,  of  course,  putting  an  end  to 
all  further  sale  of  securities  based  upon  the  irrigation 
system,  and  thus  depriving  the  Irrigation  Company  of  all 
right  to  collect  on  water  rights  already  sold,  and  all 
means  with  which  to  pay  for  further  construction  work. 
It  is  our  contention  that  this  failure  of  the  dam  was  due 
to  the  fault  of  Corey  Brothers  Construction  Company  in 
failing  to  observe  its  contract  with  the  Irrigation 
Company. 


0 

This  contract,  dated  Augusti  26,  1909,  but  actually  en- 
tered into  about  June  15,  1909,  had  attached  to  it  as  a 
part  of  it,  detailed  specifications  for  the  construction  of 
the  dam  as  well  as  the  canal  system.  These  same  specifi- 
cations, word  for  word,  were  a  part  of  the  contract  of 
May  27,  1909,  between  the  Sta.te  of  Idaho  and  George  S. 
Speer,  subsequently  transferred  by  Speer  to  the  Irriga- 
tion Company,  The  State  of  Idaho  stopped  the  work  upon 
the  dam  because  it  had  determined  through  its  engineers 
that  the  construction  of  the  dam  was  in  violation  of  these 
specifications,  which  were  a  part  both  of  the  contract  be- 
tween the  Irrigation  Company  and  the  State,  and  of  the 
contract  between  the  Irrigation  Company  and  the  Con- 
struction Company.  This  determination  by  the  State  of 
Idaho,  then,  was.  equivalent  to  a  determination  that  the 
Construction  Company  had  violated  its  contract  with  the 
Irrigation  Company  in  the  construction  of  the  dam.  The 
evidence  is  clear  and  undisputed  that  the  faults  in  the 
construction  of  the  dam  are  such  that  they  cannot  be 
corrected  except  at  an  expense  which  would  be  prohibitive. 
In  other  words,  it  would  be  cheaper  to  rebuild  the  dam  or 
reconstruct  it  on  some  other  plan;  and  the  expense  of  so 
doing  would  approximate  the  expense  of  constructing  this 
dam  according  to  the  original  plans  from  the  beginning. 

Our  first  defense,  therefore,  to  this  action  to  foreclose 
mechanic's  liens,  is  that  the  plaintiff  did  not  comply  with 
its  contract  and  that  the  deviations  were  of  so  serious  a 
character  as  to  make  the  result  a  materially  different  re- 
sult from  that  contemplated  by  the  contract  between  the 
parties.  It  is  not  denied  that  thei  Construction  Company, 
by  filing  its  claim  for  lien  in  the  office  of  the  Recorder  of 
Deeds  for  the  various  counties  where  the  works  are  sit- 
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jiated,  took  the  proper  formal  steps  to  establish  a  lien,  if 
it  is  entitled  to  one. 

Under  the  laws  of  Idaho  a  foreign  corporation,  before 
becoming  entitled  to  do  business  within  the  State,  must 
apply  for  and  secure  a  license  to  do  business  therein,  fil- 
ing a  copy  of  its  charter,  paying  the  necessary  fees  and 
appointing  an  agent  for  the  acceptaance  of  service.  This 
was  done  by  the  Construction  Company  August  5,  1909,  a 
little  less  than  two  months  after  it  entered  into  the  con- 
tract in  question  and  began  its  execution  in  Idaho.  Under 
the  statute  of  Idaho  as  construed  by  the  Supreme  Court 
of  that  State,  such  a  contract  is  not  void,  for  the  non- 
compljdng  corporation  may  be  sued  upon  it  by  the  other 
party  to  it.  Such  ai  contract,  hiowever,  is  unenforcible  by 
the  corporation;  and  the  non-complying  foreign  corpora- 
tion is  by  the  laws  of  Idaho  denied  the  status  of  a  cor- 
poration. For  this  reason,  also,  we  claim  that  this  suit 
should  fail. 

This  action  by  Corey  Brothers  Construction  Company  to 
foreclose  this  lien  was  begun  in  the  District  Court  of  Ida- 
ho on  October  15,  1910.  The  Irrigation  Company  and  these 
trustees  were  made  defendants.  One  week  later,  October 
22,  1910,  the  Union  Portland  Cement  Company  filed  suit 
in  the  same  court  to  foreclose  its  lien,  making  the  same 
parties  defendant.  Afterwards  Corey  Brothers  Construc- 
tion Company  amended  its  complaint,  making  defendants 
the  Union  Portland  Cement  Company,  a  Utah  corporation, 
and  several  other  lien  claimants,  also,  like  the  plaintiff  and 
the  Cement  Company,  citizens  of  Utah.  In  the  January 
following,  1911,  before  the  new  defendants  had  pleaded,  the 
Court,  on  the  motion  of  Corey    Brothers    Construction 


Company,  dismissed  the  action  as  against  the  Cement 
Company  and  the  other  residents  of  Utah.  On  May  29th 
following  the  Court  appointed  a  receiver  of  all  the  prop- 
erty of  the  Irrigation  Company.  T[hereafter,  in  January, 
1912,  the  Union  Portland  Cement  Company  filed  in  this 
suit  its  petition  in  intervention,  asking  for  a  foreclosure 
of  its  lien.  The  record  shows  that  there  are  other  lien 
claimants  who  have  taken  steps  to  perfect  their  liens  and 
filed  suit  thereon  in  the  State  court  of  Idaho,  who  are  not 
parties  to  this  suit,  although  under  the  Idaho  statute  they 
are  indispensable  parties  to  a  suit  by  another  lien  claimant 
to  foreclose  a  lien  upon  the  same  property.  (See  answer  of 
Hansen  Bros,  et  al).  These  indispensable  but  absent 
parties  are  citizens  of  Utah,  the  same  as  the  Construction 
Company,  complainant,  and  the  Union  Portland  Cement 
Company,  intervener.  Were  they  present  in  this  suit  as 
parties  their  presence  would  oust  the  court  of  jurisdiction, 
because  their  interests  (being  claims  for  liens  upon  the 
same  property  sought  by  the  plaintiff  to  be  subjected  to  a 
first  lien)  are  necessarily  opposed  to  that  of  the  plaintiff. 
Though  there  is  no  plea  of  nonjoinder  of  indispensable 
parties,  the  record  shows  their  existence.  Their  presence 
would  oust  the  court  of  jurisdiction.  This  was  the  state 
of  the  record  also  at  the  time  the  receiver  was  appointed ; 
and  the  Court,  therefore,  at  that  time  lacked  the  power 
either  to  determine  the  cause  or  to  appoint  a  receiver. 

It  is  our  contention  further  that  an  irrigation  system 
constructed  under  the  Act  of  Congress  known  as  the 
"Carey  Act",  being  Section  4.  of  the  Act  approved  August 
4,  1894,  as  amended  by  the  Act  of  June  11,  1896,  Section 
1;  and  of  March  3,  1901,  Section  3;  and  under  Sections 
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1613  to  1634,  inclusive,  of  the  Revised  Codes  of  Idaho,  is 
not  subject  to  a  mechanic's  lien  under  the  statutes  of  Ida- 
ho relating  to  liens. 

It  is  shown,  we  contend,  by  a  preponderance  of  the  evi- 
dence (though  denied  by  Corey,  the  President  of  Corey 
Brothers  Construction  Company)  that  when  he  entered 
into  the  contract  with  the  Irrigation  Company,  evidenced 
by  Plaintiff's  Exhibit  23,  he  knew  it  was  the  intention  of 
the  Company  to  at  once  place  upon  the  property  of  the 
Company  a  trust  deed  securing  a  bond  issue,  which,  bonds 
were  to  be  sold  to  provide  the  money  to  pay  the  Construc- 
tion Company  for  its  work  under  the  contract.  All  of  the 
money  received  by  Corey  Brothers  Construction  Company 
consisted  of  the  proceeds  of  the  sale  of  those  bonds  to 
these  bondholders  represented  by  the  Trustees.  We  claim 
it  would  be  inequitable  to  allow  the  Corey  Brothers'  Con- 
struction Company  a  priority  of  lien  over  these  bondhold- 
ers whose  money,  given  in  payment  for  the  bonds,  has  al- 
ready gone  into  the  pocket  of  Corey  Brothers  Construction 
Company ;  and  that,  therefore,  the  Construction  Company 
is  estopped  to  claim  a  priority  over  the  bondholders. 

The  decree  of  the  district  court  in  this  case  contains 
certain  provisions,  which  we  contend  are  erroneous,  even 
if  the  plaintiff  is  entitled  to  a  decree  foreclosing  his  lien. 
Thjey  are  as  follows : 

First.  The  decree  recites,  among  the  rights  of  the  Irri- 
gation Company  which  are  directed  to  be  sold  for  the  pay- 
ment of  the  liens,  all  lands  mentioned  in  Segregation  List 
No.  8 ;  all  lands  mentioned  in  Segregation  List  No.  18  and 
all  rights!  in  State  Desert  Land  List  No.  31.  (Bee.  672). 
The  Irrigation  Company  has  not  and  never  had  rights  in 
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those  lands,  except  a  lien  thereon  for  the  payment  of  the 
balance  of  purchase  price  for  water  rights.  Th^e  greater 
portion  of  those  water  rights  have  been  sold  by  the  Irri- 
gation Company.  Those  contracts  under  which  the  Irri- 
gation Company  is  to  receive  pay  for  water  furnished  have 
been  deposited  with  these  Trustees  to  secure  the  payment 
of  the  bond  issue.  Payments  to  be  made  upon  these  water 
contracts  constitute  the  Irrigation  Company's  only  source 
of  income.  It  will  scarcely  be  contended  (and  was  not 
contended  in  the  court  below)  that  these  contracts  should 
be  sold  for  the  payment  of  plaintiff's  lien.  The  Irrigation 
Company  has  no  interest  in  the  lands  mentioned  in  said 
Segregation  Lists  which  is  subject  to  sale,  unless  it  be 
those  water  contracts;  and  the  decree  should  not  contain 
language  which  might  be  construed  as  authorizing  the 
sale  of  those  contracts. 

Second.  The  decree  provides  for  a  sale  without  re- 
demption, contrary  to  the  statutes  of  Idaho. 

Third.  The  decree  provides  for  a  sale  of  the  construc- 
tion contract  between  the  State  of  Idaho  and  the  Irriga- 
tion Company,  dated  May  27,  1909. 

Fourth.  The  decree  provides  for  a  sale  of  the  water 
rights  and  interests  in  the  irrigation  system,  previously 
sold  by  the  Irrigation  Company  to  settlers,  and  the  latter 
are  not  parties  to  the  suit,  and  the  payments  due  under 
the  sale  contracts  have  been  assigned  to  and  pledged  with 
these  appellants  as  additional  security  for  the  bond  issue. 

Specifications  of  Errors  Relied  on. 

The  errors  relied  upon  by  appellants  are  set  forth  in 
detail  in  the  Assignment  of  Errors  (see  Record,  p.  681- 
690).     Stated  generally,  they  are: 
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First.  The  Court  erred  in  decreeing  a  lien  in  favor  of 
Corey  Brothers  Construction  Company,  because  the  rec- 
ord shows  that  said  Construction  Company  in  construct- 
ing the  dam  and  irrigation  works  so  far  departed  from 
its  contract  with  the  Big  Lost  lliver  Irrigation  Company 
as  to  render  the  dam  practically  worthless  and  the  irriga- 
tion system  unfitted  for  the  purpose  for  which  it  was  in- 
tended to  be  constructed. 

Second.  The  plaintiff,  Corey  Brothers  Construction 
Company,  a  Utah  corporation,  having  entered  into  the 
contract  upon  which  the  suit  is  based  and  having  entered 
upon  the  execution  of  the  contract  in  Idaho  before  secur- 
ing a  license  to  do  business  within  the  State  of  Idaho,  is 
in  no  position  to  bring  suit  to  enforce  a  lien  based  upon 
that  contract. 

Third.  Because  the  Court  is  without  jurisdiction,  for 
the  record  shows  the  existence  of  indispensable  parties  to 
this  suit  to  foreclose  a  lien  upon  this  property,  which 
parties  are  not  before  the  Court  and  were  not  before  the 
Court  at  the  time  of  the  appointment  of  the  receiver, 
having  been  theretofore  wrongfully  dismissed  on  plain- 
tiff's motion. 

Fourth.  The  plaintiff,  Corey  Brothers  Construction 
Company,  having  known  when  it  entered  into  its  contract 
to  construct  this  irrigation  system,  that  its  pay  for  work 
done  thereunder  must  come  from  the  proceeds  of  bonds 
sold  to  the  bondholders  represented  by  these  Trustees,  and 
having  received  nearly  seven  hundred  thousand  dollars 
from  these  bondholders,  are  estopped  from  claiming  a 
priority  of  lien  over  such  bondholders,  who  purchased 
without  knowledge  of  plaintiff's  lien. 
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Fifth.  This  irrigation  system  and  works  are  not  sub- 
ject to  a  lien  under  the  Mechanics'  Lien  Statute  of  Idaho. 

Sixth.  The  District  Court  erred  in  decreeing  a  sale  of 
the  assets  of  the  Big  Lost  River  Irrigation  Company  with- 
out the  right  of  redemption. 

Seventh.  The  District  Court  erred  in  directing  that 
there  be  sold  to  pay  the  lien  of  the  complainant  all  lands 
mentioned  in  Segregation  List  No.  8  and  all  lands  men- 
tioned in  Segregation  List  No,  18  and  all  right,  title  and 
interest  in  and  to  Idaho  State  Desert  Land  List  No.  31; 
and  in  not  specifically  exempting  from  the  foreclosure  sale 
all  contracts  between  settlers  upon  the  lands  irrigated  and 
to  be  irrigated  by  the  Big  Lost  River  Irrigation  Company's 
works,  and  said  Big  Lost  River  Irrigation  Company,  and 
all  sums  still  due  upon  said  contracts. 

Eighth.  The  Court  erred  in  decreeing  a  sale  of  the  con- 
tract between  the  State  of  Idaho  and  the  Big  Lost  River 
Irrigation  Company. 

Ninth.  The  Court  erred  in  not  saving  and  reserving 
from  the  sale  ordered  to  be  made,  the  undivided  and  pro- 
portionate interests  in  the  irrigation  system  and  water 
rights  previously  sold  by  the  Big  Lost  River  In-igation 
Company  to  settlers  and  entrymen  under  the  project, 
which  settlers  and  entrymen  were  not  before  the  Court, 
but  were  indispensable  parties  to  a  suit  for  the  enforce- 
ment of  the  lien  against  their  rights  and  interests  in  such 
irrigation  system  and  water  rights,  and  their  respective 
mortgages  (settlers'  contracts)  on  their  respective  indi- 
vidual and  proportionate  interests  in  said  system  and 
water  rights  had  been  assig-ned  to  and  pledged  with  ap- 
pellantjs'  trustees,  as  security  for  the  bond  issue. 
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Brief  of  Argument. 

First.  Plaintiff,  without  authority,  so  far  departed 
from  the  terms  of  the  contract  as  to  make  the  dam  a  use- 
less structure  and  resulted  in  the  condemnation  by  the 
State. 

(a)  The  provision  of  the  contract  that  no  change  or 
deviation  from  the  terms  of  the  contract  shall  be  permit- 
ted by  the  engineer,  except  in  writing,  is  valid  and  en- 
forceable. 

Carter  vs.  Root,  (Neb.),  121  Northwestern,  952. 

Langley  vs.  Rouss,  185  N.  Y.  201. 

Kelly  vs.  St.  MichaeVs  Roman  Catholic  Church,  de- 
cided by  N.  Y.  App.  Div.  Jan.  1912,  reported  at 
page  767  of  May  11  issue  of  Law  Reports  and 
Session  Laws. 

Molloy  vs.  Village  of  Briar  Cliff  Manor,  145  App. 
Div.  (N.  Y.)  483. 

Bannon  vs.  Jackson,  117  Southwestern  (Tenn.), 
504. 

White  vs.  San  Raphael  R.  R.  Co.  58  CaL,  417. 

Mishoud  vs.  McGregor,  61  Minn.,  198. 

Howard  vs.  Pensacola  R.  R.  Co.  24  Fla.,  560. 

(b)  Drummond,  the  engineer,  had  no  implied  author- 
ity from  his  principal  to  consent  to  a  departure  from  the 
contract  for  the  sole  benefit  of  the  contractor. 

United  States  vs.  Walsh,  115  Fed.  701,   (Court  of 

Appeals,  2nd  Circuit). 
Town  of  Sterling  vs.  Hurd,    98    Pac.    177,   (Colo. 

1908). 
Ryan  vs.  Reservoir  Co.  104  Pac,  221,  (Utah,  1909). 
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(c)  The  payment  of  the  monthly  estimate  by  the  Irri- 
gation Company  did  not  constitute  an  acquiescence  in 
the  departures  by  Corey  Brothers  from  the  terms  of  the 
contract. 

Mercantile  Trust  Co.  vs.  Henseij,  205  U.  S.  298. 

Hartupee  vs.  Pittsburgh,  97  Pa.  St.  107. 

Tharsls  Sulphur  and  Copper  Co.  vs.  McElroy,  L.  R. 

Eng.  3  App.  Cas.  1040. 
United  States  vs.  WaJsh,  115  Fed.  701    (Court  of 

Appeals,  Second  Circuit). 
Toion    of  Sterling   vs.   Eiird,  98   Pac.   177    (Colo. 

1908). 
Ryan  vs.  Reservoir  Co.  104  Pac.  221  (Utah,  1909). 

(d)  The  departures  shown  in  this  case  were  material 
and  of  a  character  as  to  defeat  the  lien. 

Elliot  vs.  Caldwell,  43  Minn.  357. 

Spencc  vs.  Ham,  163  N.  Y.  230. 

F0.7J  vs.  Davidson,  36  N.  Y.  App.  Div.  159. 

Glacius  vs.  Black,  50  N.  Y.  145. 

Anderson  vs.  Peterert,  86  Hun.  (N.  Y.)  600. 

Bloom,  Mechanir-s  Liens,  Sec.  342  and  343. 

Perry  vs.  Quackenbush,  38  Pac.  740. 

Schmidt  vs.  City  of  North  Yakima,  40  Pac.  790. 

Leeds  vs.  Little,  42  Minn.  414 ;  44  N.  W.  309. 

W.  la.  Bldg.  Co.  vs.  Saucer,  45  W.  Va.  483;  31  S. 

E.  965. 
Phillips  vs.  Gallant,  62  N.  Y.  25C. 
Smith  vs.  Ruggiero,  (N.  Y.)  65  N.  Y.  S.  89. 
Hawkee  vs.  Arundel  Realty  Co.  98  Minn.  219;  108 

N.  W.  842. 
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(e)  The  bond  owners,  represented  by  the  trustees,  may- 
defend  on  the  ground  that  the  complainant  failed  to  per- 
form its  contract  to  construct  the  dam. 

Ea.stniore  r.y.  Bunkleij,  113  Ga.  637. 
Carson  vs.  White,  6  Gill  (Md.)  IT. 
Adams  vs.  Central  Citi/  Granite  Hnck  (Jo.  154  Mich. 

44S. 
Federal  Iriisi  Co.  vs.  Guignes,  76  N.  J.  Eq.  405. 
Broion  and  Hoff  vs.  Cormrell,  108  Va.  129. 
Ktnibl)s  Appeal,  10  Pa.  St.  186. 
Dunham  vs.  Woodworth,  158  111.  App.  486. 
Title   Guaranty   and   Trust   Co.    vs.    Burdette,   104 

Md.  666. 
Adayns  vs.  Central  City  ^.  B.k  B.  Co.  (Mich.)  117 

N.  VV.  932. 
Dittiner  vs.  Bath,  117  Mich.  571. 
Thomas  vs.  Turner,  16  Md.  105. 
McAdam  vs.  Bailey,  1  Phil.  297. 
See: 

34  Century  Diy.  Sec.  450,  p.  2634. 

Especially  is  this  true  where  the  owner  of  the  Irrigation 
Company  has  not  accepted  the  work  under  the  contract, 
but,  on  the  contrary,  has  in  his  answer  denied  that  the 
complainant  observed  its  contract.  (See  Answer  of  Big 
Lost  Tiiver  Irrigation  Company,  par.  9,  Record  page  46^. 

Second.  Complainant  entered  into  this  contract  and 
began  work  under  it  long  before  it  complied  with  the  for- 
eign corporation  laws  of  the  State  of  Idaho,  and  it  can 
neither  enforce  this  contract  nor  obtain  a  mechanics'  lien 
based  thereon  in  the  Federal  Court. 

(a)     The  Constitution   and   Statute  of  Idaho,    as  -'•on- 
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strued  by  the  Idaho  Supreme  Court,  provide  that  contracts 
of  non-complying  foreign  corporations  are  invalid  and  un- 
enforceable when  sued  upon  by  the  corporation,  although 
the  defendant  must  plead  the  objection  or  he  will  be 
deemed  to  have  waived  it,  and  although  such  contracts  (sn 
be  enforced  against  the  corporation. 

Article  XI,  Sec.  10,  Constitution  of  Idaho. 

Section  2792,  Eevised  Codes  of  Idaho. 

Katz  vs.  Herrick,  12  Idaho  1,  87  Pac.  873,  and  cages 

there  cited. 
Valley  Lhr.  Co.  vs.  Driessel,  13  Ida.  662,  93  Pac. 

765. 
War  Eagle  Min.  Co.  vs.  Dickie,  14  Ida.  534,  94  Pac. 

1034. 
Tarr  vs.  Western  Loan  &  »SV/t\  Co.  15  Ida.  741,  99 
Pac.  1049. 

(b)  Tlhe  Federal  courts  will  follow  the  construction 
of  the  highest  court  of  a  State  in  regard  to  the  validity  or 
enforceability  of  such  contracts. 

Diamond  Glue  Co.  vs.  V.  S.  Glue  Co.,  187  U.  S.  611, 

47  L.  Ed.  329. 
Chattanooga  Bldg.  &  Loan  Ass^n.  vs.  Denson,    189 

U.  S.  408,  47  L.  Ed.  871. 
David  Lupton^s  Sons  Co.  vs.  Automohilc  Cluh,  225 

U.  S.  489,  56  L.  Ed.  1177. 
Cooper  Mfg.  Co.  vs.  Ferguson,  113  U.  S.  727. 
McCanna  &  Fraser  Co.  vs.  Citizens'  Tru-'^t  Co.,  24 

C.  C.  A.  11,  76  Fed.  420. 

(c)  In  numerous  cases  involving  constitutijiial  and 
statutory  provisions  siuiilar  io  or  identical  with  tlie  Idaho 
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Constitution  and  Statutes,  the  Federal  Courts  liave  held 
that  contracts  of  non-complying  foreign  corporations  could 
not  be  enforced  in  the  Federal  Courts. 

Diamond  Glue  Co.  vs.  U.  S.  Glue  Co.,  (Wis.)   103 

Fed.  838. 
Diamond  Glue  Co.  vs.  U.  S.  Glue  Co.,  (Wis.)  187 

U.  S.  611,  47  L.  Ed.  329. 
Chattanooga  Bldg.  &  Loan  Ass'n  vs.  Denson,  (Ala.) 

supra. 
In  re  Conecuh  Lhr.  Co.  (Ala.)  180  Fed.  249. 
Thomas  vs.  Birmingham  R.  R.,  Light  &  Power  Co,, 

(Ala.)   195  Fed.  340. 
McCanna  &  Fraser  vs.  Citizens'  Trust  Co.  (Penn.) 

supra. 
Pittsburg  Construction  Co.  vs.  West  Side,  etc.,  Co., 

(Penn.)  83  C.  C.  A.  501;  154  Fed.  929. 
Colonial    Trust    Co.    vs.    Montello    Brick    Works, 

(Penn.)  97  C.  C.  A.  144,  172  Fed.  310. 
Buffalo  Ref.  Machine  Co.  vs.  Penn  H.  &  P.  Co.,  102 

C.  C.  A.  196,  178  Fed.  696. 
Re  Comstock  (Ore.)  3  Sawy.  218;  Fed.  Cas.  3078. 
Semple  vs.  Bank    of    British    Columbia   (Ore.)    5 

Sawy.  88,  Fed.  Cas.  12659. 
Cyclone  Min.  Co.  vs.  Baker  Light    &    Power    Co. 

(Ore.)  165  Fed.  996. 
La  Moine  Lbr.  Co.  vs.  Kesterson  (Ore.)   171  Fed. 

980. 
Evansville  &  Henderson  Traction  Co.  vs.  Henderson 

Bridge  Co.  (Ky.)  132  Fed.  402. 

(d)     Complainant    cannot    enforce    in    United    States 
Courts  a  mechanics'  lien  based  solely  upon  a  statute  of 
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Idaho,  under  circumstances  which  would  forbid  such  en- 
forcement in  the  State  Courts. 

Section  5110,  Revised  Codes  of  Idaho. 

Philadelphia  Fire  Ass'n  vs.  New  York,  119  U.  S.  110. 

Pembina  vs.  Pennsylvania,  125  U.  S.  181. 

The  Idaho  Supreme  Court  holds  that  such  non-comply- 
ing foreign  corporation  has  no  legal  existence  within  the 
State,  and  it  cannot  be  a  person  within  the  meaning  of  the 
Mechanics'  Lien  Statute. 

Katz  vs.  Ilerrick,  supra. 

The  last  sentence  in  Section  2792  of  the  Revised  Codes 
of  Idaho  grants  to  such  foreign  corporations  only  as  com- 
ply with  the  Idaho  law,  the  rights  and  privileges  of  domes- 
tic corporations,  and  a  non-complying  foreign  corporation 
is  not  therefore  entitled  to  a  mechanic's  lien  or  to  the  en- 
forcement thereof  in  either  the  State  or  Federal  Courts. 
Sction  2702,  Revised  C^odes  of  Idaho. 

Third.  The  Court  is  without  jurisdiction  because  the 
record  shows  that  there  are  indispensable  parties  who  are 
not  parties  to  this  record ;  that  they  are  lien  claimants 
against  this  same  property,  basing  their  rights  on  this 
same  contract,  and  that  they  were  wrongfully  dismissed 
out  of  the  case  on  complainant's  motion  before  the  ap- 
pointment of  a  receiver.  The  existence  of  such  indispen- 
sable parties,  lien  claimants,  is  shown  by  the  answer  of 
Hanson  Brothers,  et  al. 

(a)  Equity  Rules  47  and  48  provide  for  the  dismissal 
of  parties  who  will  oust  the  court  of  jurisdiction  only  in 
case  they  are  not  indispensable  parties. 

(b)  Indispensable  parties  defined. 
United  States  vs.  Allen,  179  Fed.  13. 
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(c)     Under  the  Idaho  statute,  proceedings  of  this  char- 
acter are  governed  by  general  equity  rules. 
See.  5124,  Idaho  Code. 
Under  such  a  statute,  the  Court  cannot  proceed  in  the 
absence  of  indispensable  parties. 

Kimball  vs.  Cook,  1  Gilm.  423. 
Williams  vs.  Chapman,  70  111.  423. 
Lomax  vs.  Dore,  45  111.  379. 
Rail  vs.  Sullivan,  1  111.  App.  94. 

Under  Section  4113  and  5120  of  the  Idaho  Civil  Code, 

all  lien  claimants  are  indispensable  parties. 

Section  4113,  supra,  contains  the  following : 

"But  when  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of  other 
parties,  the  Court  must  then  order  them  to  be  brought 
in." 

Section  5120,  supra,  provides  that  the  Court  in  the 
judgment  must  declare  the  rank  of  each  lien  claimed. 

See  also,  as  to  the  necessity  of  all  lien  claimants  m 
Gray  vs.  Havcmeyer,  53  Fed.  174. 

See  also  Newton  vs.  Gage,  155  Fed.  Rep.  598. 

The  question  of  lack  of  jurisdiction  may  be  brought  to 
the  Court's  attention  at  any  time. 

Judiciary  Act  of  March  3,  1875. 

Morris  vs.  Gilmer,  129  U.  S.  315-326,   (32  L.  Ed. 

690). 
Anderson  vs.  Bassman,  140  Fed.  10. 

Fourth.  The  complainant  is  estopped  to  assert  a  lien 
superior  to  that  of  the  trust  deed  securing  the  bond,  from 


19 

the  proceeds  of  the  sale  of  which  complainant:  has  been 
paid  nearly  $700,000.00. 

Dickerson  vs.  Colgrovc,  WO  IT.  8.  580;  23  L.  Ed. 

619. 
West  vs.  Klotz,  37  Ohio  St.  420. 
McQraw  vs.  Bayard,  96  111.  146. 
Bristol  Goodson  Elec.  Lt.  Co.  vs.  Bristol  Gas  El. 

Lt.  and  Power  Co.  99  Tenn.  'SIl ;  42  S.  W.  19. 
Com.  Bldg.  and  Loan  Assn.  vs.  Travette,  160  111. 

390. 
Hughes  vs.  McCasland,  122  111.  .\pp.  365. 
Phillips  vs.  Gilbert,  2  McArthiir  (D.  C.)  415. 
Acker  vs.  Massman,  12  Ind.  App.  696,  41  N.  E.  77. 
Spar  go  vs.  Nelson,  10  Utah,  274;  37  Pac.  495. 
Fifth.    The  franchises  and  rights  of  a  quasi--^Mh\\Q.  cor- 
poration, owing  important  duties  to  the  public,  and  the 
property  vested  in  it  necessary  for  their  use  and  enjoy- 
ment and  the  accomplishment  of  the  purposes  for  which 
it  was  created,  constitute  an  entirety,  and  in  the  absence 
of  special  statutory  authority,  are  not  subject  to  be  seized 
and  sold  on  execution,  or  for  mechanics'  liens. 

Chicago  &  N.  W.  Ry.  Co.  vs.  Forest  County,  95  Wis. 

89,  70  N.  ^\  11. 
Chapman  Valve  Mfg.  Co.  vs.  Oconto  Water  Co.,  89 

Wis.  264,  46  Am.  St.  Eep.  830. 
Plymouth  Ry.  Co.  vs.  Colwell,   39  Pa.  St.  337,  80 

Am.  Dec.  526. 
Guest  vs.  Lower  Marion  Water  Co.,  142  Pa.  St.  610, 

12  L.  R.  A.  324. 
Buncombe  County  vs.  Tonimey,  115  U.  S.  122,  29  L. 
Ed.  305. 
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Pittsburg  Testing  Lab.  vs.  Milwaukee,  etc.  Co.,  110 
Wis.  624,  84  Am.  St.  Rep.  948. 

People  vs.  Herkimer,  4  Cow.  348. 

Foster  vs.  Fowler,  60  Pa.  St.  27. 

Susquehanna  Canal  Co.  vs.  Bonham,  3  W.  &  S.  27. 

Dunn  vs.  No.  Missouri  R.  R.  Co.,  24  Mo.  493. 

Schulenberg  vs.  Memphis,  etc.  Co.,  67  Mo.  442 

Skranka  vs.  Rohan,  18  Mo.  App.  340. 

Aminant  vs.  New  Alexandria    &    Pittsburg    Turn- 
pike, 13  Serg  &  Rawl,  210. 

Elliott  on  Railroads,  (2d  Ed.)   Sec.  1066. 

Thompson  on  Corporations  (2d  Ed.)  Sec.  3395. 

20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  296. 

Phillips  on  Mechanics'  Liens,  Sections  180,  181. 

Boisot  on  Mechanics'  Liens,  Sections;  188,  209. 

3  Dillon,  Municipal  Corporations  (5th  Ed.)  Sec. 
993. 
(a)  The  terms  "buildings,  bridges,  canals  and  other 
structures,"  used  in  a  mechanics'  lien  statute,  will  not  be 
construed  to  include  public  buildings,  or  public  bridges, 
or  public  canals,  or  other  public  structures,  or  structures!, 
buildings  or  improvements  owned  by  ^wasi-public  corpor- 
ations and  constituting  an  essential  part  of  the  plant  or 
works  required  by  such  corporations  to  accomplish  the 
purposes  for  which  they  were  created,  or  to  discharge 
their  duties  to  the  public,  unless  the  statute  unmistakably 
shows  that  such  was  clearly  the  intention  of  the  Legis- 
lature. 

Cases  cited  supra,  and 

First  Nat.  Bank  vs.  Malheur  Co.  30  Ore.  420 ;  33  L. 
R.  A.  141. 


21 

Bates  vs.  Santa  Barbara  Co.,  90  Cal.  543. 
Loring  vs.  Small,  50  Iowa  271,  32'  Am.  Rep.  136. 
Sixth.     Under  the  laws  of  the  State  of  Idaho  a  pur- 
chaser of  a  water  right  from  an  irrigation  company  takes 
the  same  free  and  clear  of  all  liens  and  encumbrances  on 
the  system. 

Section  3292,  Idaho  Revised  Codes. 
Hewitt  vs.  Great  Western  Beet  Sugar  Co.  20  Idaho 
235,  118  Pac.  296. 
Seventh.    Public  contracts,  in  the  nature  of  franchises, 
not  let  to  the  lowest  bidder  but  involving  personal  confi- 
dence and  a  relation  of  trust,  and  coupled  with  liabilities 
and  financial  responsibility,  are  not  assignable  without 
the  consent  of  the  contracting  parties. 

Arkansas  Valley  Smelting  Co.  vs.  Belden  Min.  Co. 

127  U.  S.  379,  32  L.  Ed.  246. 
Demarest  vs.  Dunton  Lurnher  Co.  161  Fed.  264. 
Boston  Ice  Co.  vs.  Potter,  123  Mass.  28,  25  Am. 

Rep.  9. 
Winchester  vs.  Howard,  97  Mass.  303,  93  Am.  Dec. 
93. 
(a)    Contracts  with  the  State  of  Idaho  for  the  construc- 
tion of  irrigation  works  under  the  Carey  Act  involve  fi- 
nancial responsibility  and  the  relation  of  trust  and  per- 
sonal confidence  on  the  part  of  the  contracting  companies. 
Idaho  Revised  Codes,  Sections  1615,  1621. 
Eighth.    Under  the  laws  of  the  State  of  Idaho,  all  real 
property  sold  at  judicial  sale  is  subject  to  redemption 
within  one  year  from  date  of  sale. 

Sections  4520,  4490  and  4491,  Idaho  Revised  Codes. 
Hewitt  vs.  Walters,  21  Ida.  1,  119  Pac.  705. 
Brown  vs.  Bryan,  6  Ida.  14,  51  Pac.  995. 
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Phillips  vs.  Eogart,  113  Cal.  552,  54  Am.  St.  Rep. 

369,  45  Pac.  843. 
Levy  vs.  Burkle  (Cal.)  14  Pac.  564. 
Fitch  vs.  Weatherhee,  110  111.  475. 
Locey  Cole  Mines  vs.  Chicago  W.  and  V.  Cole  Co. 

131  111.  9,  8  L.  R.  A.  598,  22  N.  E.  503. 
Hollingsworth  vs.  Campbell,  28  Minn.  18,  8  N.  W. 

873. 
Rhinehart  vs.  Stevenson,  23  111.  524. 
DeWolf  vs.  Eayden,  24  111.  526. 
Hall  vs.  Bond,  74  N.  Y.  Supp.  5. 
McBee  vs.  McBee,  1  Heisk.  (Tenn.)  558. 
(a)     The  right  of  redemption  is  a  rule  of  property  and 
must  be  recognized  by  the  courts  of  the  United  States, 
sitting  in  equity. 

Brine  vs.  Hartford  Fire  Ins.  Co.  96  U.  S.  627;  24 

L.  Ed.  858. 
Parker  vs.  Dacres,  130  U.  S.  43,  32  L.  Ed.  848. 
Mason  vs.  Northwestern,  Etc.  Co.  106  U.  S.  163; 

27  L.  Ed.  129. 
Hammoch  vs.  Farmers,  Etc.  Co.  105  U.  S.  74;  26 

L.  Ed.  1111. 


Plaintiff  Without  Authority  So  Far  Departed  From  the 
Terms  of  the  Contract  As  tQ  Make  the  Dam  a  Use- 
less Structure  and  Resulted  In  Its  Condemnation 
By  the  State. 

A  brief  history  of  this  dam  is  as  follows : 
Plaintiff   Construction   Company   started     this     work 
upon  the  dam  as  well  asj  on  the  canal  system  about  June 
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15,  1909.  At  that  time  and  during  all  the  time  while 
plaintiff  continued  its  work,  W.  H.  Rosecrans  of  the  Ar- 
nold Company,  engineers  of  this  project,  was  the  chief  en- 
gineer  of  this  construction  work.  This  was  conceded  by 
everybody  upon  the  trial.  The  learned  judge  of  the  Dis 
trict  Court  in  his  opinion  herein  reaches  a  different  con- 
clusion, but  as  wie  shall  show  hereafter  there  was  never, 
prior  to  the  final  argument  in  this  case  in  the  District 
Court,  any  disagreement  on  that  point;  and  if,  as  the 
learned  judge  of  the  District  Court  pertinently  says,  the 
interpretation  given  a  contract  by  the  parties  to  it  while 
the  work  under  it  is  in  prog^-ess,  is  binding  on  the  Court 
and  upon  all  parties  to  the  litigation,  then  we  insist  it  is 
now  too  late  to  substitute  another  as  chief  engineer  in 
place  of  Rosecrans. 

From  June,  1909,  until  November,  H.  G.  Raschbacher 
was  in  the  employ  of  the  Arnold  Company  as  resident 
engineer  in  charge  of  the  inspectors  both  on  the  dam 
and  the  canal  system.  During  that  same  period  Goyne 
Drummond  was  under  Raschbacher  in  part  charge  of  the 
inspection  on  the  canal  system  and  Frank  Coy  was  also 
under  Raschbacher  in  the  same  relation  to  the  dam.  About 
November,  1909,  Raschbacher  was  transferred  by  the 
Arnold  Company  to  other  work  and  Drummond  succeed- 
ed him.  About  the  same  time  Frank  Coy,  who,  up  to  Nov- 
ember, 1909,  had  been  the  inspector  on  the  dam.  and  who 
had  shown  a  disposition  to  compel  complainant  to  adhere 
rather  strictly  to  its  contract,  and  who  about  ihat  time 
had  a  few  words  with  Mr.  Corey,  complainant's  president, 
growing  out  of  a  threat  by  Coy  to  stop  the  work  unless  the 
Construction  Company  corrected  a  certain  defect  in  the 
core-wall,  was  superseded  at  the  request  of  Corej.  (Rec. 
385,  386-388,  390,  391,  435). 
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Up  to  the  time  Coy  left  the  departures  from  the  con- 
tract, so  far  as  they  concerned  the  work  upon  the  dam, 
were  of  minor  consequence  when  compared  with  those 
which  occurred  afterAvards.  After  Corey  had  gotten  rid  of 
the  obnoxious  young  engineer  Coy,  and  after  Raschbacher 
had  been  succeeded  by  the  very  friendly  Drummond, 
Corey  began  a  practice  upon  this  dam  which,  alone  and 
unaided  by  any  other  departures  from  the  contract,  was 
sufficient  to  render  the  dam  a  useless  structure.  This  de- 
fect and  departure  from  the  contract  was  as  follows: 

The  contract  under  which  the  dam  was  built  provided 
that  the  material  from  the  borrow  pits  might  be  dumped 
from  trestles  twenty-five  feet  high,  provided  these  trestles 
were  two  in  number  only,  one  in  the  lower  toe  and  the 
other  in  the  upper  toe  of  the  dam,  and  both  parallel  with 
the  core-wall,  and  provided  all  dumping  should  be  done 
from-  these  parallel  trestles  toward  the  core- wall.  Oppos- 
ing counsel  in  the  court  below  contended  that  the  contract 
gave  the  Construction  Company  the  privilege  of  dumping 
always  toward  the  core- wall  from  these  trestles;  but  we 
submit  that  under  the  reading  of  the  two  paragraphs  fol- 
lowing the  words  "forming  embankment,"  contained  in 
the  contract  and  appearing  on  page  514  of  the  printed  re- 
cord, the  contractor  was  bound,  if  he  used  trestles,  to 
dump  always  toward  the  core- wall ;  and  this  was  the  con- 
clusion of  the  District  Court  ( see  Opinion,  printed  record 
top  of  p.  657).  Now  the  Construction  Company,  instead 
of  following  that  provision  of  the  contract,  built  several 
trestles  diagonally  crossing  the  core-wall  and  about 
twenty-five  feet  high,  and  dumped  progressively  from 
those  trestles,  thus  making  diagonal  fills  across  and  ad- 
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jacent  to  the  core-wall.  The  inevitable  result  of  this  work 
was  to  stratify  the  material  and  make  a  succession  of 
blind  drains  through  the  dam  from  the  upper  toe  to  the 
lower  toe,  thereby  destroying  its  imperviousness  and  ren- 
dering it  fatally  unsafe.  The  evidence  is  clear  and  undis- 
puted that  this  method  of  construction  must  destroy  the 
efficiency  of  the  dam. 

The  style  of  construction  provided  by  the  contract  for 
this  dam  was  that  it  should  contain  a  concrete  core- wall  in 
the  center  for  a  distance  of  about  nine  hundred  feet,  then 
the  material  from  the  gravel  pits  was  to  be  dumped,  as 
above  stated,  from  twenty-five  foot  trestles,  one  in  each 
toe  of  the  dani,  the  dumping  being  toward  the  core- wall; 
then  as  the  fill  approached  the  center  the  material  dumped 
from  the  tracks  should  be  wetted  or  puddled  as  it  was 
dumped,  thus  forming  an  impervious  section  in  the  center 
of  the  dam,  extending  its  whole  length  and  about  sixty 
feet  in  width,  thirty  feet  on  either  side  of  the  core-wall. 

An  efficient  dam  must  have  not  only  sufficient  weight 
to  resist  the  thrust  of  the  water,  but  also  a  sufficiently 
impervious  section  either  at  the  upper  face  or  in  the  center, 
to  prevent  percolation  under  the  enormous  weight  of  a 
filled  reservoir  (in  this  instance  a  depth  of  110  feet).  Now, 
the  material  taken  from  the  borrow  pits  at  this  dam  was  of 
an  ideal  composition  when  properly  handled  by  puddling; 
in  other  words,  the  material  was  gravel,  containing  all 
grades  of  fineness,  from  very  coarse  to  powdered  dust.  The 
borrow  pits  were  in  the  cone  of  Cedar  Creek.  The  material 
from  these  pits  if  replaced  in  the  dam  with  the  exact  uni- 
formity with  which  it  lay  in  the  pits  (which  would,  of 
course,  be  impossible),  would  scarcely  be  sufficiently  im- 
pervious.   If,  however,  it  was  dumped  from  tracks  toward 
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the  core-wall  and  as  thus  dumped  the  slope  was  wetted  by 
a  stream  of  water  thrown  thereon  as  the  material  was 
dumped,  the  finer  particles  would  thereby  be  washed  down 
toward  and  against  the  core- wall  and  the  result  would  be 
that  there  would  be  an  excess  of  fine  particles  in  the  sec- 
tion of  the  dam  adjacent  to  and  on  either  side  of  the  core- 
wall,  thus  filling  up  all  voids  in  the  dump  and  making  the 
center  sufficiently  impervious  to  hold  water. 

On  the  contrary,  if  no  puddling  at  all  were  done,  the 
result  of  dumping  from  a  twenty-five  foot  trestle  and  then 
continuing  to  dump  from  a  twenty-five  foot  fill  when  the 
space  below  the  trestle  had  been  filled  up,  would  be  that 
the  large,  coarse  gTavel  (the  coarsest  consisting  of  stones 
as  large  as  a  man's  head)  would  inevitably  roll  to  the 
bottom  of  the  dump  and  the  finer  would  linger  behind; 
that  would,  of  course,  make  a  stratified  fill;  and  the 
stratum  at  the  bottom,  which  would  extend  entirely 
through  the  dump  from  the  upper  to  the  lower  toe,  would 
consist  of  coarse  rocks,  forming  a  perfect  drain  instead  of 
an  impervious  dam. 

It  is  quite  obvious  that  if  the  material  should  be  dumped 
from  a  twenty-five  foot  trestle  crossing  a  core-wall  diag- 
onally, it  would  be  quite  impossible  to  do  any  effective 
wetting  or  puddling;  for  there  would  be  no  place  from 
which  to  take  the  fine  material  to  be  carried  against  and 
near  to  the  core-wall.  The  large,  coarse  rocks  would  roll 
to  the  bottom  and  if  a  stream  of  water  were  thrown  on 
that  dumped  material  it  would  simply  wash  the  fines  from 
a  small  area  adjacent  to  the  core-wall  near  the  top  of  the 
fill  to  another  sjwt  adjacent  to  the  core-wall  near  the  bot- 
tom of  a  fill.     In  other  words,  wetting  or  puddling  suchi 
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a  diagonal  fill  could  accomplish  nothing  more  than  taking 
the  fines  from  one  place  where  they  were  required  and  put- 
ting them  in  another  place  where  they  were  required ;  and 
still  there  would  be  a  fatal  deficiency  in  either  place.  The 
fine  material  could  not  be  put  into  the  fill  adjacent  to 
the  core-wall. 

In  the  borrow  pits  the  material  was  found  to  be  very 
uniform,  that,  is,  the  coarse  and  the  fines  were  evenly 
mingled  throughout.  To  dump  from  a  trestle  in  the  dam 
would  inevitably  separate  the  materials.  It  therefore  be- 
came absolutely  necessary,  in  case  the  contractor  elected 
to  use  trestles,  to  so  dump  the  material  that  that  separa- 
tion could  be  at  least  overcome  by  the  puddling;  other- 
wise the  material  w!hen  replaced  in  the  dam,  being  then 
stratified  instead  of  unifonn,  would  be  very  much  more 
pervious  than  it  was  as  it  lay  in  the  borrow  pit;  and  it  is 
quite  obvious  that  to  dump  this  material  into  the  dam 
from  diagonal  trestles  crossing  the  core- wall  would  be  to 
effect  a  separation  and  stratification,  which  could  by  no 
possibility  be  overcome  except  by  the  entire  removal  of 
the  material;  which  would  mean  the  rebuilding  of  the  dam. 

Opposing  counsel  in  the  court  below,  having  no  testi- 
mony whereby  to  contradict  or  impeach  the  testimony  of 
Mr.  Storrow  and  the  other  engineers  who  testified  on  be- 
half of  these  defendants,  asked  the  Court  to  disregard  the 
whole  of  Storrow's  testimony,  on  the  theory  that  the  wit- 
ness's statement  to  the  effect  tliat  the  expense  of  removing 
the  central  sixty  feet  of  the  dam  and  replacing  the  same 
by  proper  wetting  and  puddling  would  be  so  expensive  as 
to  be  impracticable,  was  obviously  and  manifestly  false. 
A  little  reflection  will  disclose  the  error  of  counsel.  To 
remove  a)  section  of  this  dam  throughout  its  whole  length 
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and  sixty  feet  wide  at  the  bottom,  would  require  the  re- 
moval of  a  seetioii  more  than  two  hundred  feet  wide  at 
the  top,  allowing  for  the  natural  angle  of  repose  of  the 
material.  Nor  does  this  calculation  consider  the  fact  that 
to  properly  puddle  the  lower  sixty  feet  in  width  the  wetr 
ting  must  be  begun  before  the  fill  reaches  these  sixty-foot 
lines.  Therefore,  to  do  as  counsel  suggests  would  be  to 
again  handle,  not  once,  but  twice,  the  majority  of  the  ma- 
terial already  composing  this  fill.  This  dumping  from 
diagonal  trestles  was  solely  for  the  benefit,  convenience 
and  financial  profit  of  the  contractor  and  in  no  way  bene- 
fited the  owner.  It  came  about  in  this  way :  Corey  built 
his  trestles  so  light  that  they  would  not  sustain  the  weight 
of  a.  loaded  train  of  carsi  (see  Corey's  testimony,  ICec.  p. 
443).  There  was  no  necessity  for  this  method  of  con- 
struction, because  complainant's  chief  witness,  Drum- 
mond,  admits  that  at  one  point  the  trestles  were  built 
heavy  enough  (see  Rec.  p.  148),  Corey,  therefore,  in  dump- 
ing from  trestles  made  it  a  practice  to  dump  always  from 
the  end  car  only ;  and  as  each  car  w^as  dumped  at  the  end 
of  the  fill  the  next  car  was  shoved  into  position  and  there 
dumped,  and  so  on  until  the  whole  train  was  dumped;  thus 
always  until  the  trestle  was  completely  filled  in,  making 
the  dumping  at  the  end  of  the  fill  where  the  latter  reached 
to  tbe  top  of  the  trestle.  Now,  the  gravel  pits  were  all 
upstream  from  the  core-wall.  When  Corey  began  to  dump 
belo^\  the  core-wall,  in  order  to  transport  his  material  to 
that  place,  he  had  to  cross  the  core- wall  with  the  trestle. 
Instead  of  making  the  trestle  heavy  enough  to  support  a 
loaded  train,  he  built  has  trestle  of  light  material,  thus 
necessitating  filling  up  underneath  the  trestle  as  he  pro- 
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gressed;  and  thus  he  made  these  diagonal  fills  from  tres- 
tles across  the  core-wall.  This  manifestly  was  for  the 
benefit  of  Corey  alone.  Corey's  witness,  Drummond,  after 
s(iuirming  very  hard,  finally  admits  that  he  did  not  like  to 
acquiesce  in  the  filling  being  done  from  diagonal  tracks 
because  he  thought  the  other  method  was  better ;  but  prac- 
tically says  that  he  acquiesced  because  it  was  so  much 
better  for  Corey  (see  Kec.  p.  178). 

Tlie  witness  on  whom  the  complainant  chiefly  and  al- 
most solely  relied  to  prove  the  faithfulness  with  which  it 
obserV'Cd  its  contract  was  Goyne  Drummond,  who,  during 
the  entire  progress  of  this  work  was  in  the  employ  of  the 
Arnold  Company,  engineers  for  the  Irrigation  Company. 
Drummond  is  a  resident  of  Wyoming.  He  went  to  work 
for  the  Arnold  Compan^^  in  the  spring  of  1909,  surveying 
for  this  canal  system.  He  was  then  put  on  as  an  inspect- 
ing engineer  on  the  canal  system  under  Raschbacher,  who 
was  subordinate  to  Rosecrans,  the  chief  engineer  of  this 
work.  In  November  of  the  same  year  Raschbacher  was 
transferred  and  Drummond  tioiok  his  place.  About  that 
time  Corey  had  gotten  rid  of  Coy,  the  young  engineer  at 
the  dam  who  had  presumed  to  threaten  to  stop  the  work 
because  Corey's  foreman  refused  to  follow  the  obviously 
proper  directions  of  this  young  engineer  (see  Corey's  tes- 
timony, Rec.  435;  and  Coy's  testimony,  Rec.  386-8).  Coy 
had  in  other  respects  insisted  upon  a  rather  strict  com- 
pliance by  Corey  with  his  contract  (see  Rec.  386-8).  Drum- 
mond succeeded  Raschbacher  about  the  time  that  the  ob- 
noxious Coy  was  removed.  Then  things  went  differently. 
Deviations  from  the  terms  of  the  contract  which  had 
theretofore  been  prohibited  were  freely  allowed  (see  Rec. 
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385-390).  Corey  gave  Raschbacher  a  diamond  ring  (Eec. 
p.  432).  About  the  time  that  Drummond  was  promoted 
to  resident  engineer,  Corev  presented  him  with  some  slight 
tokens  of  his  esteem,  such  as  a  shotgun,  a  Thanksgiving 
turkey,  a  box  of  cigars  and  a  bottle  of  whiskey,  and  some 
other  delicacies  (Rec.  243).  Drummond,  on  the  witr 
ness  stand,  cleared  his  own  skirts  to  his  owti  entire  sat- 
isfaction by  asserting  that  he  virtuously  stipulated  with 
(^orey  that  these  courtesies  were  not  to  affect  his,  Drum- 
mond's,  judgment,  to  which,  of  course,  Corey  agreed !  Why 

he  should  have  thought  it  necessary  to  so  stipulate  he  does 
not  explain. 

Drummond  came  to  Boise  from  Wyoming  to  testify,  at 
Corey's  request.  For  some  days  he  was  in  daily  and 
hourly  communion  with  the  Corey  family  regardinji'  the 
case  and  his  testimony  (see  Rec.  p.  243).  Drummond's- 
testimony  was  employed  not  merely  to  show  how  the 
work  was  done,  but  he  also  qualified  and  testified  in 
Corey's  behalf  as  an  expert  in  various  lines — as  an  engi- 
neering expert,  as  an  expert  in  land  values  and  as  an 
expert  on  irrigation  schemes. 

As  a  witness  he  showed  much  anxiety  to  do  well  by 
the  Corey  Company.  He  was  asked  by  the  latter's  coun- 
sel if  it  was  not  true  that  the  Corey  Company  had  in  all 
respects  complied  Avith  its  contract  and  he  answered  with 
marked  alacrity  that  it  had.  On  cross-examination  he 
showed  that  statement  to  be  sadly  erroneous.  On  re- 
direct examination  he  was  asked  if  it  were  not  true  that 
all  the  deviations  from  the  contract  were  committed  for 
the  benefit  of  the  enterprise;  and  to  this  delicately  sug- 
gestive question  he  gave  his  equally  swift  assent.  On 
further  cross-examination,  however,  he  was  again  forced 
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to  retract  (see  Rec.  pp.  185).  In  his  anxiety  to  be  a 
good  witness  he  was  sometimes  amusing;  he  parried 
questions  for  several  pages  relating  to  the  validity  of  cer- 
tain blue  print  maps  (see  Rec.  171),  discovering  to  his 
own  relief  that  there  was  no  dynamite  concealed  in  the 
question,  he  promptly  changed  his  attitude.  At  other 
times  for  several  pages  at  a  time  he  parried  questions 
which  he  considered  embarrassing  (see  Rec.  180).  He 
sometimes  took  several  minutes  to  answer  a  simple  ques- 
tion. As  to  the  dumping  from  diagonal  fills,  Drum- 
mond,  after  considerable  temporizing,  was  finally  forced 
to  admit  that  to  have  folloTx^ed  the  contract  would  have 
been  '^a  little  better,  it  is  hetter,  there  is  no  question 
about  that:  the  conditions  icere  such  I  either  had  to  stop 
them  from  icork  or  else  allow  him  to  come  in  in  this  way'' 
(Rec.  178).  Drummond  and  one  of  the  Coreys  tried  to 
minimize  the  amount  of  dumping  from  diagonal  trestles 
and  placed  it  all  the  way  from  a  few  carloads  to  a  thou- 
sand cubic  yards.  Defendants'  witnesses,  however,  said 
there  were  about  2,000  yards  in  one  spot,  about  10,000 
yards  in  another  and  above  40,000  yards  altogether 
dumped  from  diagonal  fills.  But  the  photographs  speak 
louder  than  words.  In  the  face  of  this  no  testimony  that 
had  amounted  to  but  one  thousand  or  a  few  thousand 
cubic  yards  can  be  convincing. 

The  defendants  produced  as  witnesses  upon  the  con- 
struction work  upon  this  dam  and  its  effect  upon  the  use- 
fulness of  the  completed  structure,  Samuel  Storrow,  an 
engineer  of  large  experience  in  irrigation  and  dam  work, 
as  well  as  other  engineering  enterprises,  whose  residence 
is  in  Los  Angeles;  Paul  S.  Roberts,  an  engineer  who  was 
State  Carey  Act  Inspector  while  this  work  was  in  pro- 
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gress,  and  as  a  part  of  his  duties  in  that  position  watched 
this  dam,  and  reported  the  deviations  from  the  contract, 
which  resulted  in  the  action  of  the  State  condemning  the 
structure  and  stopping  the  work;  James  A.  Green,  an 
engineer  of  Chicago,  with  extensive  experience  in  irriga- 
tion worlds  in  and  about  Idaho;  W.  F.  Day,  an  engineer 
temporarily  residing  in  Idaho;  and  George  H.  Binkley, 
who  was  at  the  time  the  work  in  question  was  in  progress 
in  the  employ  of  the  Arnold  Company.  All  these  were 
engineers  of  wide  experience.  Each  one  of  these  engineers 
had  examined  the  dam  in  question  and  reached  his  individ- 
ual conclusion  upon  its  character  without  any  thought  of 
giving  testimony  in  this  case,  but  for  a  wholly  different 
purpose;  and  the  testimony  of  these  engineers  was  sought 
and  produced  because  of  that  fact,  viz:  that  they  gained 
their  knowledge  and  reached  their  conclusions  unin- 
fluenced by  any  employment  by  any  party  to  a  lawsuit. 
The  conclusion  of  each  was  that  the  Corey  Company  in 
constructing  the  dam  so  far  departed  from  the  contract 
that  the  dam  was  rendered  useless  for  the  purpose  for 
which  it  was  designed ;  and  we  have  the  admitted  fact  that 
the  State  of  Idaho,  because  of  the  report  of  its  own  engi- 
neer (being  one  of  the  above  witnesses)  that  the  dam  in 
question  was  so  badly  constructed  as  to  be  a  menace  to 
the  lives  of  thousands  of  people  and  to  valuable  property, 
stopped  all  work  upon  the  dam.  This  action  too,  was 
taken  on  the  ground  that  the  construction  work  on  the 
dam  vitally  departed  fromi  the  specifications  approved  by 
the  State  Engineer.  And  in  as  much  as  these  specifications 
were  identical  ivith  those  attached  to  and  made  a  part  of 
the  Coreij  Company's  contract,  this  finding  by  the  State 
was  a  finding  that  the  Corey  Company  had  in  vital  parts 
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departed  from  its  contract  with  the  Irrigation  Company. 
The  testimony  upou  this  point  is  as  follows: 
Samuel  Storrow  (Rec.  247),  an  engineer  of  Los  Angeles, 
California,  with  large  experience  in  the  construction  of 
dams,  said  that  he  examined  this  dam  very  thoroughly 
in  June  and  July,  1911,  his  examination  of  the  dam  and 
canal  system  extending  over  nearly  three  weeks;  that 
he  found  the  material  dumped  from  the  trestles  at  var- 
ious angles  toward  the  core- wall  and  across  the  wall  from 
♦'arious  diagonal  tracks,  and  that  the  dumping  from  one  of 
these  tracks  alone  amountetl  to  several  thousand  cubic 
yards,  and  that  the  angle  of  these  diagonal  dumpings  varied 
from  forty-five  to  nearly  ninety  degrees;  that  the  result 
was  to  lay  a  layer  of  coarse  boulders  along  the  bottom  of 
the  dump  extending  completely  under  the  dam,  making 
a  blind  drain;  that  this  system  of  dumping  also  (not 
being  always  toward  the  core-wall)  made  a.  series  of 
drains  extending  from  this  bottom  blind  drain  through 
the  body  of  the  fill,  thus  enabling  the  water  to  saturate 
the  whole  fill;  that  this  method  of  construction  prevented 
imperviousness ;  that  he  took  numerous  photographs 
which  were  put  in  evidence,  some  of  which  showed  the 
large  coarse  stones  lying  directly  against  and  near  to  the 
core-wall;  that  in  all  places  where  the  core-wall  was 
exposed  the  material  next  to  it  was  coarse,  full  of 
boulders,  either  not  puddled  at  all,  or  puddled  so  slightly 
as  to  leave  crevices,  the  voids  near  the  core-wall  being 
left  unfilled;  that  there  was  very  heavy  leakage  through 
the  dam;  that  he  found  a  large  amount  of  material 
excavated  from  the  tunnel  in  the  cliff  at  the  right  end  of 
the  dam  deposited  in  the  dam  and  within  a  very  few  feet 
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of  the  core- wall ;  that  it  wlould  be  almost  impossible  to  so 
puddle  at  that  place  as  to  make  the  fill  there  impervious ; 
that  the  joints  in  the  core-wall  were  not  good;  that  there 
was  sufficient  fine  material  in  the  borrow  pits  so  that 
if  it  had  been  handled  as  provided  in  the  contract  an 
impervious  bank  would  have  been  formed  against  the 
core- wall;  that  the  dumping  from  diagonal  trestles  crossv 
ing  the  core-wall  at  angles  of  from  forty-five  to  ninety 
degrees  made  a  fill  that  could  not  be  rendered  impervious 
by  any  amount  of  puddling;  that  the  only  way  that  an 
impervious  bank  of  material  against  each  side  of  the 
core-wall  could  be  obtained  would  be  to  take  the  ma- 
terial all  out  and  put  it  back  again  and  that  the  expense 
of  that  would  be  prohibitive. 

That  to  go  on  and  complete  this  dam  upon  the  structure 
already  built  to  the  height  originally  intended  and  to  at- 
tempt to  fill  that  dam  with  water  to  the  height  provided 
in  the  contract,  would  result  in  the  saturation  of  the 
dam  and  percolation  of  the  water  through  the  dam,  caus- 
ing the  lower  side  to  slough  off,  making  the  angle  flatter 
and  flatter  until  a  breach  would  occur  and  then  the  dam 
would  all  go  out  in  a  very  short  time. 

He  said  this  defect  alone,  viz.,  the  diagonal  fills,  was 
sufficient  to  render  the  dam  useless  (Eec.  250,  254). 

He  also  found  that  neither  the  core-wall  nor  the  back 
filled  trench  went  down  to  impervious  material. 

The  witness  also  observed  that  the  puddling  was  in- 
sufficient; that  if  the  puddling  has  been  sufficient  the 
slope  of  the  dumped  material  would  lie,  not  at  its  natural 
angle  of  repose,  but  at  a  flatter  angle;  this  flattening  of 
the  angle  being  caused  by  the  stream  of  water.     In  this 
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dam,  however,  he  found  the  various  fills  lying  at  the 
natural  angle  of  repose. 

The  witness  further  says  that  the  cost  of  making  this 
dam  an  effective  dam  would  be  but  a  little  less  than  the 
cost  of  building  the  whole  structure  upon  the  naked 
ground. 

The  witness  also  found  that  the  spillway  was  construct- 
ed not  as  an  open  cut  in  the  rock  cliff,  as  provided  in  the 
plans  and  specifications,  but  as  tunnels.  Tihis  made  a 
much  less  efficient  spillway,  because  its  capacity  was  less 
when  clear  and  it  was  much  more  liable  to  being  filled  by 
debris.  This  change  from  the  contract  was,  however,  of 
some  benefit  to  the  Irrigation  Company,  because  it  less- 
ened the  expense. 

The  witness  also  found  that  the  Antelope  Creek  cross- 
ing of  the  Blaine  Canal  was  very  different  from  the  plans 
and  specifications,  was  less  efficient  in  providing  against 
the  danger  of  a  flood,  was  much  more  likely  to  cause  a 
wreck  of  the  structure  in  case  of  a  flood,  and  that  the 
structure  had  actually  been  wrecked  by  a  flood,  the  wreck 
being  due,  as  witness  believes,  to  this  change  from  the 
plans  and  specifications. 

The  witness  also  found  various  other  deviations  from 
the  plans  and  specifications  in  the  construction  of  the 
concrete  work,  headgates,  etc.,  on  the  canals.  For  the  most 
of  these  changes  the  complainant  showed  subsequent  blue 
print  drawings  delivered  to  him  by  some  of  the  sub- 
engineers  on  the  work.  In  most  instances,  however,  it  was 
not  shown  that  the  chief  engineer  had  given  his  authority 
for  or  approval  of  these  changes.  It  was  shown  that  the 
changes  in  several  instances  lessened  the  effectiveness  of 
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the  structures  and  in  two  instances  caused  their  wreck. 

This  witness  made  his  examination  under  the  employ- 
jnent  of  a  Bondholders'  Committee,  the  purpose  and  ob- 
ject of  the  examination  being  to  ascertain  whether  with  a 
given  amount  of  available  money  the  dam  and  the  other 
structures  could  be  so  completed  as  to  make  an  efficient 
system  and  accomplish  the  purpose  of  the  enterprise.  On 
cross-examination  he  gave  it  as  his  opinion  that  if  the 
plans  and  specifications  has  been  followed  an  efficient 
dam  would  have  resulted  (Rec.  263). 

This  witness,  Storrow,  as  a,  part  of  his  examination  and 
tests  dug  three  test  pits,  one  about  four  feet  above  the 
core-wall  and  191  feet  to  the  left  of  the  State  spillway  ( this 
State  spillway  having  been  put  in  by  the  State  subsequent 
to  the  time  that  Corey  left  the  work),  one  four  feet  below 
the  core-wall  and  about  174  feet  to  the  left  of  the  State 
spillway,  and  the  third  one  some  little  distance  above  the 
core-wall  and  seventy-two  feet  from  the  State  spillway. 
The  imperviousness  of  this  dam  was  attempted  to  be 
shown  bj^  complainant  by  testimony  that  in  the  month  of 
June  last  those  three  test  pits  were  dry,  although  the  water 
in  the  reservoir  was  guessed  to  be  slightly  higher  than  the 
bottom  of  those  test  pits.  It  Avas  not  shown,  however,  that 
the  hydraulic  gradient  was  higher  or  as  high  as  the  bot- 
tom of  those  test  pits.  On  the  cbntrary,  it  was  shown  by 
the  evidence  of  Storrow  that  wlien  those  pits  were  dug 
the  water  in  the  rese;i*voir  A^as  materially  higher  than  it 
was  in  June  last  (at  whichi  time  a  survey  was  made  by 
Collins  definitely  locating  the  test  pits,  showing  the  ele- 
vation of  their  bottoms  and  the  elevation  of  the  water  in 
the  reservoir,  and  furnishing  accurate  information  as  to  all 
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those  points  as  against  the  highly  inaccurate  guesses  of 
Corey  and  his  witness,  Henderson)  ;  that  at  that  time 
when  the  test  pits  were  dug  they  were  intentionally  dug 
just  below  the  water  line;  that  there  was  flowing  water 
in  them;  that  during  the  three  weeks  that  Storrow  was 
on  the  gTound  the  water  lowered  and  the  test  pits  went 
dry,  although  the  water  in  the  reservoir  was  still  higher 
than  it  was  at  the  time  Collins  made  his  plat  last  June. 
In  other  words,  the  hydraulic  gradient  is  not  a  straight 
line  from  the  water  level  above  the  dam  to  the  water  level 
below  the  dam,  but  varies  with  the  degree  of  density  of 
the  material  in  the  dam;  nor  were  any  of  these  test  pits 
within  the  lines  extending  from  the  reservoir  to  the  stream 
below  the  dam.  The  more  pervious  the  fill,  the  more  steep 
the  drop  of  the  hydraulic  gradient  (see  Storrow's  affida^ 
vit,  Rec.  152). 

Opposing  counsel  in  the  court  below  exhibited  much 
feeling  toward  Mr.  Storrow  and  asked  the  Court  to  disre- 
gard his  testimony — not  that  there  is  any  substantial  tes- 
timony in  the  record  to  contradict  Mr.  Storrow,  but  coun- 
sel claims  that  the  witness'  testimony  bears  inherent  evi- 
dences of  unreliability.  One  such  instance  we  have  already 
referred  to  and  shown  the  error  of  counsel.  In  as  much  as 
this  same  attack  upon  Mr.  Storrow  will  be  made  here 
(there  being  no  other  method  of  disputing  his  conclu- 
sions), we  will  add  a  word  more  in  Mr.  Storrow's  behalf. 
Counsel  claims  that  Mr.  Storrow,  having  refused  to  ex- 
hibit his  report  to  Mr.  Riley,  Chairman  of  the  Bondhold- 
ers' Committee,  on  the  ground  that  it  was  a  private  com- 
munication made  for  a  specific  purpose  unconnected  with 
any  issue  in  this  case,  that  report  if  exhibited  would  have 
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discredited  the  witness'  testimony.  It  would  seem  to  be  a 
sufficient  reply  to  this  charge  that  counsel  for  plaintiff, 
during  the  cross-examination  of  Storrow,  succeeded  in  get- 
ting possession  of  a  copy  of  Storrow's  report  to  Mr.  Riley, 
and  read  from  it  with  more  or  less  accuracy  to  the  witness. 
That  the  witness  correctly  answered  as  to  the  contents  of 
the  report  would  seem  to  be  the  inevitable  conclusion, 
from  the  fact  that  the  cross-examining  counsel  failed  to 
submit  the  report  to  the  witness^  have  it  identified  and 
then  put  it  in  evidence  (Rec.  349  to  353). 

Paul  S.  Roberts,  a  civil  engineer  of  seven  years  exper- 
ience, who  was  State  of  Idaho  Carey  Act  Inspector  be- 
ginning AjDril,  1910,  was  charged  by  the  State  Engineer 
with  the  duty  of  inspecting  the  work;  on  this  dam  and  ir- 
rigation system  and  reporting  to  his  superior  upon  the 
compliance  or  non-compliance  by  the  contractor  with  the 
provisions  of  the  contract  between  the  State  and  the  Big 
Lost  River  Irrigation  Company.  This  contract  was  first 
made  between  the  State  and  Speer  and  by  the  latter  trans- 
ferred to  the  Irrigation  Company.  The  contract  referred 
to  Schedule  "A,"  which  was  said  to  be  a  description  of 
the  dam,  reservoir  and  irrigation  system.  No  document 
purporting  to  be  Schedule  "A"  was  attaclied  to  the  Speer 
contract  as  it  appears  in  the  office  of  the  State  Engin- 
eer. It  was  shown,  however,  by  the  testimony  of  Halel 
that,  under  the  custom  in  that  office,  no  Schedule  "A" 
Avas  filed  when  a  contract  was  made,  but  when  the  detailed 
plans  and  specifications  were  subsequently  completed  to 
the  satisfaction  of  the  State  Engineer  he  put  his  approval 
thereon  and  they  then  became  that  part  of  the  contract 
designated  as  Schedule  *'A"  (Rec.  233,  244-247,  520).    The 
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specifications  filed  in  this  instance  subsequent  to  the 
Speer  contract  and  as  a  part  thereof  were  the  identical 
specifications  attached  to  the  contract  between  the  Irri- 
j^ation  Company  and  the  Construction  Company;  there- 
fore, when  Koberts,  Carey  Act  Inspector,  was  investigat- 
ing and  considering  the  question  whether  the  work  upon 
this  dam  was  in  compliance  a\  ith  the  Speer  contract,  after- 
wards transferred  to  the  Irrirgation  Company,  he  was 
considering  the  question  whether  Corey  was  observing  his 
contract  with  the  Irrigation  Company. 

Roberts  in  his  ^^ork  was  directed  by  his  superior  that 
as  to  any  work  completed  during  the  incumbency  of  his 
predecessor  he  was  to  make  no  criticism  except  in  case 
of  clear  necessity. 

Roberts  observed  first  that  the  contractor  was  dumping 
from  trestles  croijsing  diagonally  the  core-wall.  So  serious 
a  departure  did  he  consider  this  that  he  at  once  notified 
the  State  Engineer  ( Rec.  268).  He  also  notified  the  en- 
gineer on  the  dam  and  requested  that  the  work  be  discon- 
tinued. This  work  was  discontinued  for  a  few  days,  but 
subsequently  resumed  without  permission  from  the  State 
Engineer.  Roberts  estimated  the  yardage  dumped  from 
such  diagonal  trestle  crossing  the  core-wall  at  something 
above  ten  thousand  yards  (Rec.  268).  He  took  many 
photographs  of  the  dam  and  other  structures  to  illustrate 
has  report.  He  found  the  core-wall  leaking  (Rec.  269). 
He  found  that  the  dumping  from  the  diagonal  trestles  re- 
sulted in  almost  perfect  separation  of  the  material,  the 
coarser  to  the  bottom,  making  a  very  good  passage  for 
water.  He  also  found  that  the  puddling  was  insufficient, 
not  materially  affecting  the  natural  angle  of  repose  of  the 
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dumped  material.  With  a  head  of  only  a  few  feet  of 
water  in  the  reservoir,  fifty  second  feet  were  gong  through 
the  dam  (Rec.  271). 

He  found  that  the  concrete  that  Corey  was  making,  in- 
stead of  being  made  from  clean  gravel  taken  from  the  riA^er 
bed,  was  made  from  the  gravel  as  it  came  from  the  dump, 
directly  contrary  to  the  specifications  on  file  with  the 
State  and  the  specifications  attached  to  Corey's  contract. 
He  found  that  the  concrete  foundation  of  the  controlling 
works  for  the  outlet  tunnel  was  weak  and  insufficient  and 
not  based  on  rock  as  it  should  have  been. 

He  found  that  under  the  trestle  crossing  the  dam  diag- 
onally, the  ground  was  not  plowed  as  provided  in  the 
contract. 

He  took  photographs  showing  that  the  coarse  rocks 
from  the  borrow  pits  had  in  dumping  rolled  down  adja- 
cent to  the  core- wall  (Abts.  Ill;  Rec.  481). 

He  found  that  the  rock  excavated  from  the  cliff  was 
put  in  the  body  of  the  dam  within  twenty-five  feet  of  the 
core-wall. 

It  was  the  opinion  of  Inspector  Roberts  that  that  method 
of  dumping  from  diagonal  trestles  and  the  consequent 
drain  through  the  dam,  made  the  dam  insufficient  and  un- 
safe, and  he  so  reported  to  the  State.  As  a  consequence, 
the  State  after  a  full  investigation,  stopped  the  work  (Rec. 
271,416).    This  was  July  15th. 

On  June  3,  1910,  when  there  was  only  a  few  feet  of 
A\  ater  in  the  reservoir,  the  seepage  from  the  dam  amount- 
ed to  fifty  second  feet  (Rec.  271).  On  July  6th,  he  re- 
quested that  the  dumping  from  the  diagonal  fill  be 
stopped.    It  was  resumed  on  the  14th  without  permission. 
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This,  of  course,  was  before  the  State  ordered  the  work  to 
bo  stopped. 

On  the  15th  day  of  July,  1910,  the  State  Land  Board 
passed  a  resolution  reciting  that  the  Construction  Com- 
pany was  not  complying  with  its  specifications  in  the  con- 
tract with  the  State;  had  failed  to  comply  with  the  nu- 
merous requests  to  correct  the  work,  and  ordered  the  work 
to  he  stopped  and  that  no  further  sale  of  water  rights  be 
made  (Kec.  416). 

We  call  the  Court's  attention  to  the  abstract  of  Roberts' 
testimony,  both  on  direct  and  cross.  It  shows  a  careful 
and  conscientious  attention  to  his  duties,  and  a  careful 
consideration  of  the  question  of  the  safety  of  this  dam  be- 
fore recommending  that  the  work  be  stopped. 

George  H.  Binckley,  an  engineer  of  twenty-five  years 
experience,  at  one  time  connected  with  the  Arnold  Com- 
pany, but  not  so  connected  at  the  time  of  his  testimony, 
said  (Rec.  344),  that  in  August  5,  1910,  when  he  went  to 
the  dam  site  to  close  the  Arnold  Company's  offices,  he  met 
W.  W.  Corey;  that  he  inquired  of  Corey  why  the  water 
was  going  through  the  dam;  that  Corey  explained  that 
some  of  the  excavation  from  the  ro<ck  side  had  been  de- 
posited in  the  dam;  that  a  concrete  floor  had  been  built 
over  that  to  the  portal  of  the  tunnel  and  that  the  water 
could  pass  freely  under  the  floor;  also  said  that  the  toe 
wall  at  the  bottom  of  the  concrete  facing  had  not  been  put 
in  place  in  the  old  channel  of  the  river.  He  further  says 
that  at  various  times  he  saw  five  second  feet  of  water  pass- 
ing through  the  opening  of  the  core-wall ;  he  saw  the  water 
coming  through  the  fill  about  three  hundred  feet  in  width 
above  the  core- wall;  he  dug  a  test  pit  for  Mr.  Robinson, 
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the  State  Engineer,  in  tlie  body  of  the  dam ;  he  found  the 
material  not  well  mixed,  that  there  would  be  a  stratum  of 
fine  material  and  then  a  stratum  of  coarser  material;  that 
the  water  could  flow  freely  through  the  stratum  of  coarse 
material;  that  he  saiv  a  trestle  built  across  the  core-wall 
at  an  angle  of  about  sixty  degrees;  that,  in  his  opinion,  it 
would  be  hazardous  with  the  dam  constructed  in  siiroh 
manner  to  attempt  to  impound  the  full  proposed  head  of 
water;  that  tJie  result  of  such  an  attempt  would  probably 
be  that  the  dam  would  go  out  (Kec.  396).  Witness  gives  it 
as  his  opinion  that  in  order  to  impound  the  contemplated 
head  of  water,  it  would  be  necessary  to  dig  a  cut-off 
trench  above  the  upper  toe  thirty  to  forty  or  fifty  feet  wide 
and  fill  it  with  puddled  material  such  as  clay,  and  very 
fine  material,  and  then  cover  the  upper  facing  with  con- 
crete or  rip-rap;  that  if  you  attempted  to  fill  the  reservoir 
to  the  intended  height  without  so  doing,  the  dam  would 
probably  saturate  and  go  out  (Kec.  397)  ;  that  you  would 
fLave  to  have  a  blanket  of  fine  material  on  the  upper  facing 
of  the  dam  above  the  puddled  trench,  thirty  feet  thick  at 
the  bottom  anyway ;  tluit  in  his  opinion  as  an  engineer,  this 
dam  could  have  been  built  by  strictly  following  the  plans 
and  specifications  so  as  ta  make  an  impervious  and  safe 
dam  to  hold  the  required  head  of  water  (Rec.  397.  The 
word  "not"  is  erroneously  inserted  in  the  printed  record). 
James  A.  Green,  an  engineer  of  Chicago,  having  in 
charge  a  large  amount  of  engineering  work  in  Idaho,  ex- 
amined this  Mackay  dam  in  September,  1910,  at  the  re- 
quest of  the  Farwell  Trust  Company  of  Chicago,  repre- 
senting certain  proposed  investors  (Rec.  402).  He  spent 
the  greater  portion  of  a  week  at  the  dam  site.  He  observed 
that  material  had  been  dumped  into  the  dam  from  trestles 
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diagonally  crossing  the  core-icall  to  the  extent  of  approxi- 
mately forty  thousand  or  fifty  thousand  cubic  yards;  that 
the  material  lying  next  to  the  core-wall  was  generally 
coarse ;  voids  not  filled ;  the  angle  of  dumped  material  was 
lying  at  the  natural  angle  of  repose;  he  saw  about  ten 
second  feet  of  water  flowing  freely  through  the  dam  (Rec. 
403.  'Hiis  water  percolated  through  six  hundred  feet  of 
fill.  The  elevation  of  the  water  in  the  reservoir  was  then 
but  two  to  three  feet  above  the  water  immediately  above 
the  core- wall;  that  the  effect  of  so  dumping  the  material 
was  to  create  a  conical  shaped  dump,  the  coarser  material 
rolling  to  the  bottom;  that  the  material  fromi  the  borrow 
pits  was  insufficiently  puddled;  that  if  properly  puddled, 
this  material  was  proper  to  make  an  impervious  dam; 
that  his  conclusion  as  to  the  cause  of  the  ivater  flowing 
through  the  dam  was  the  stratification  of  the  material 
caused  by  dumping  from  diagonal  trestles,  making  it  im- 
possible to  properly  puddle.  (Rec.  404).  He  says  it  would 
be  impossible  to  correct  that  defect  except  by  re-building. 
(Rec.  404). 

This  witness  also  saw  excavated  rock  from  the  top  of 
the  spillway  placed  within  fifteen  or  twenty  feet  of  the 
core- wall,  dumped  in  piles.  That  portion  of  the  dam 
could  not  be  made  impervious  without  removing  or  spread 
ing  the  material;  that  this  rock  fill  was  partially  covered 
with  gravel.  The  witness  gave  it  as  his  opinion  that  if 
this  dam  should  be  completed  upon  the  structure  already 
built,  it  would  be  unsafe  to  attempt  to  impound  the  in 
tended  head  of  water ;  that  the  flow  of  water  through  the 
structure  would  be  such  as  to  endanger  the  whole;  that 
he  would  not  advise  attempting  to  impound  one  hundred 
and  ten  feet  of  water. 
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Witness  further  said  that  if  the  dam  had  heen  con^ 
structed  in  strict  accordance  with  the  contract  and  speci- 
fications, it  icould,  in  his  opinion,  have  made  a  safe  dam 
to  impound  one  hundred  and  ten  feet  of  ivater  (Rec.  405). 

W.  F.  Day  (Rec.  411),  an  engineer  of  seven  years  ex- 
perience, temporarily  residing  in  Boise,  spent  eight  days 
in  the  examination  of  the  Mackay    dam     in     September, 
1910,  while  in  the  employ  of  James  A.  Green  &  Co.,  and 
probably  for  the  purpose  of  Green's  report  to  the  Farwell 
Trust  Company.    He  found  the  water  at  that  time  coming 
through  the  dam  five  and  ten  second  feet;  the  water  in 
the  reservoir  was  only  twelve  feet  higher  than  the  water 
below  the  dam,  and  only  2.8  feet  above  the  water   im- 
mediately above   the   core-wall.     He  took   levels   at   the 
time.     He  saw  more  than  one  fill  open  to  observation 
made  from  tracks  diagonally  crossing  the  core-wall.     He 
remembers   three   such   diagonal   tracks   and   there   may 
have  been  others.     In  most  places  the  material  as  it  lay 
against  the  core-wall  was  coarse,  voids  not  filled,  and  it 
was  of  such  a  character  that  water  would  flow  through 
freely;  the  slope  of  the  fill  was  the  natural  angle  of  re- 
pose, which  condition  is  utterly  inconsistent  with  suffic^ 
inct  puddling;  in  which  event  the  angle  would  have  been 
flatter.     Assuming  that  the  dumping  was  from  twenty- 
five-foot  trestles  and  the  puddling  insufficient,  the  neces- 
sary result  would  be  the  coarse  materials  would  roll  to 
the  bottom,  making  a  pervious  stratum;    that    ivhen    the 
dunipiny   is   from   tracks    diagonally   crossing   the   core- 
mall  it  is  impossible  to  so  puddle  the  material  as  to  hring 
the  fines  against  the  core-wall.     The  only  icay  the  center 
could  he  made  impervious  is  to  remove  the  material  and 
reconstruct  the  dam. 
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The  witness  gives  it  as  his  professional  opinion  that  if 
this  dam  should  be  completed  upon  the  structure  already 
built  it  would  not  be  a  safe  or  sufficient  structure  to 
impound  one  hnndred  and  ten  feet  of  water;  doesn't 
think  that  much  could  be  impounded,  and  to  so  attempt 
would  be  ver}'  hazardous.  The  witness  further  expresses 
the  opinion  tJiat  if  the  Corey  contract  and  specifications 
had  been  strictly  folloircd.  the  dam  would  have  teen  safe 
and  sufficient  to  impound  one  hundred  and  ten  feet  of 
mater.  He  says  that  the  material  in  the  borroAv  pits  was 
such  that  hy  proper  handling  according  to  the  contract 
and  specifications,  an  impervious  center  would  have  been 
obtained. 

As  against  this  impressive  array  of  testimony,  Goyne 
Drummond  stands  almost  alone.  We  do  not  contend  that 
he  was  willfully  corrupt.  We  do  contend  that  he  was  de- 
plorably weak,  and  obviously  under  the  influence  of 
Oorey.  Enough  has  been  shown,  we  think,  to  prove  that 
on  any  disputed  point  his  testimony  should  not  be  taken 
seriously. 

Now  it  stands  utterly  undisputed  in  this'  record  "that 
this  dam  asi  constructed  is  substantially  wanting  in  ef- 
ficiency for  the  purpose  for  which  it  was  designed."  The 
court  below  in  its  opinion  said  that  this  proposition  "can- 
not be  doubted"  (Rec.  654).  That  this  dumping  from 
diagonal  trestles  and  fills  was  sufficient  of  itself  to  cause 
this  "substantial  want  in  efficiency" — ^resulting  in  the 
action  by  the  State  of  Idaho  annulling  the  whole  enter- 
prise, is  substantiated  by  the  testimlony  of  five  engineers 
of  undisputed  standing,  each  of  wiiom  saw  and  examined 
this  dam  and  reached  his  conclusion  thereupon  without 
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any  reference  whatsoever  to  this  litigation.  The  State  of 
Idaho  acting  independently,  through  its  engineers,  reached 
the  same  conclusion  and  acted  thereupon.  This  is  shown 
by  the.  testimony  of  Roberts.  The  court  below  in  its 
opinion  said,  referring  to  the  specifications  prescribing 
the  manner  in  which  this  fill  should  be  made  if  the  con- 
tractor should  elect  to  dump  the  material  from  trestles 
(Ree.  657)  :  "Unquestionably  to  some  extent  the  plain- 
tiff deviated  from  the  course  thus  prescribed."  The 
lower  court,  however,  after  conceding  the  undisputed 
testimony  as  to  this  deviation,  reaches  the  conclusion  that 
aU  the  testimony  as  to  the  effect  of  that  deviation  is 
wrong  (Ree.  658),  saying:  "It  may  be  conceded  that  if 
this  method  had  been  generally  adopted  in  the  construc- 
tion of  the  dam  its  efficiency  and  strength  may  have  been 
measurably  impaired,  but  such  construction  was  limited 
and  exceptional  and  what  was  done  was  with  the  full 
knowledge  and  approbation  of  the  chief  representative 
in  the  fieJd^  of  Arnold  and  Company,  if  not  of  their 
managing  engineer  at  Chicago."  But  all  the  testimony 
in  the  record  as  to  the  effect  of  this  "limited  and  excep- 
tional" departure  from  the  specifications  was,  that  it  was 
sufficient  to  destroy  the  effectiveness  of  the  dam.  The 
learned  judge  of  the  District  Court  in  determining  to 
draw  his  own  conclusions  from  the  admitted  facts  at 
variance  with  the  conclusions  of  all  the  engineers  who 
testified,  and  in  basing  this  variant  conclusion  on  the 
"limited  and  exceptional"  character  of  the  fatally  weak 
portions  of  the  dam,  overlooked  the  perfectly  well  known 
fact  so  forcibly  impressed  about  once  a  year  upon  the 
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dwellers  along  the  levees  of  the  great  Mississippi,  that  a 
little  leak  (if  it  cannot  be  stopped)  with  appalling  swift- 
ness becomes  a  big  one.  Now  the  leaks  through  this  dam 
could  not  be  stopped.  That  is  undisputed.  And  the 
testimony  in  this  record  is  also  undisputed,  that  the 
necessary  and  inevitable  and  invariable  result  of  such 
leaks  as  this  dam  held,  by  reason  of  the  blind  drains 
formed  by  the  diagonal  fills,  grow  as  time  passes;  and 
that  the  rapidity  of  their  growth  is  vastly  accelerated  by 
the  increased  head  of  ivater  in  the  reservoir.  In  other 
words,  it  was  the  invariable  conclusion  of  all  the  experts 
that  in  view  of  the  amount  of  leakage  with  the  small  head 
of  water  heretofore  contained  in  that  reservoir,  an  at- 
tempt to  fill  the  reservoir  to  110  feet,  the  head  provided 
by  the  contract,  would  inevitably  result  in  the  dam  going 
out.  With  the  greatest  respect  for  the  court  below,  we 
urge  that  the  conclusion  of  the  learned  judge  was  op- 
posed to  all  the  testimony  and  cannot  be  justified  on  the 
ground  of  common  knowledge.  All  the  witnesses  say  that 
a  leak  as  extensive  as  this  through  a  fill  will  enlarge  until 
the  fill  is  destro3^ed.     That  is  also  common  knowledge. 

The  court  below  next  finds  (Rec.  65'.)  i  that  the  specifi- 
cations are  defective  in  their  provisiuis  for  wetting  oi 
puddling,  and  that  therefore  this  leaky  condition  was  due, 
not  to  the  admitted  failure  of  the  Corey  Company  to  ob- 
serve its  contract  in  what  all  the  engineers  and  the  State 
of  Idaho  hold  to  be  a  vital  part,  but  to  defects  in  the 
specifications.  Here  again  the  learned  judge  of  the  Dis 
trict  Court  reaches  a  conclusion  directly  opposed  to  the 
conclusions  of  all  the  witnesses  who  testified  upon  tnat 
subject.     Mr.   Storrow  was  the  first  witness  who  testi- 
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fied  upon  the  subject,  and  he,  on  a^ossc-Tiun'mu tion ,  was 
asked  whether  if  the  specifications  for  the  dam  liad  been 
strictl}'  followed  by  the  contractor  a  good  dam  would  have 
resulted,  and  he  answered  yes.  The  other  engineers  who 
followed  him  were  asked  this  same  question  upon  direct 
examination  and  gave  the  same  answer,  and  their  cross^ 
examination  failed  to  cast  any  cloud  over  the  correctness 
of  that  conclusion  (Rec.  252,  397,  405,  413).  Was,  then, 
the  learned  District  Judge  justified  in  disregarding  all 
this  unimpeached  testimony  from  engineers  whose  stand> 
ing  and  skill  cannot  be  questioned,  and  substituting  a  dif- 
ferent conclusion  of  his  own? 

In  paragTaph  8  of  Specifications,  under  the  heading 
"Details  of  Construction"  (Rec.  514-515),  it  is  provided 
that  the  central  sixty  feet  of  the  dam  shall  be  puddled. 
Storrow  says  that  the  object  of  puddling  is  to  fill  the 
voids:  if  it  does  not  accomplish  that  it  accomplishes  noth- 
ing and  can  have  no  purpose.  This  puddling  is  done  by 
throwing  on  a  stream  of  water  of  such  caj^city  as  to 
carry  the  finer  particles  from  a  place  where  they  are  not 
needed  to  a  place  where  they  are  needed,  thus  filling  the 
voids  of  the  latter  place  and  making  it  impervious.  Tli,ei 
accuracy  of  this  expert  opinion  is  obvious.  It  teas  recog- 
nized by  Corey  and  even  hy  Drummond.  (See  Corey's  tes- 
timony, Rec.  433-434;  Drummond's  cross-examination, 
Rec.  179).  Corey  says:  "That  was  the  object  (of  wetting) 
to  wasli  it  toward  the  core;  that  icas  my  understanding  of 
what  the  contract  required.''  "To  wash  out  the  fine  par- 
ticles down  toward  the  center."  "I  understand  the  object 
of  this  puddling  near  the  core-wall  was  to  get  imper- 
viousness  there."' 
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Again  reverting  to  that  pertinent  suggestion  of  the 
court  below  that  any  doubtful  provision  of  the  contract  is 
made  clear  by  the  understanding  and  interpretation 
placed  upon  it  by  the  parties  themselves  during  its  execu- 
tion, it  would  seem  that  little  doubt  remains  that  the 
parties  to  this  contract  both  of  whom  were  in  the  dam 
business,  knew  what  was  meant  by  "puddling",  and  knew 
that  this  contract  meant  that  the  central  sixty  feet  of  the 
dam  should  be  puddled  to  the  point  of  imperviousness  to 
the  head  of  water  required  to  be  held. 

Now,  the  learned  court  below  suggests  that  the  plaintiff 
was  not  an  expert  dam  builder;  but,  with  all  respect,  we 
suggest  that  the  records  shows  the  contrary  (see  Corey's 
testimony,  Rec.  197 ) ,  and  that  the  record  also  shows  that 
b}^  the  contract  the  plaintiff  undertook  to  supply  expert 
services  in  that  line.  It  provided  (par.  2)  that  the  con- 
tractors shall  give  '^competent  attention  to  the  work  and 
shall  also  keep  a  thoroughly  competent  foreman  constant- 
ly upon  the  work.''  Other  provisions  of  the  contract  are 
mentioned  hereinafter  which  are  confirmatory  of  our  con- 
tention that  the  above  language  means  (this  being  a  dam 
contract)  that  the  contractor  shall  be  a  competent  dam 
Duilder  and  shall  give  the  work  the  superintendence  of  a 
competent  dam  builder.  Corey  having  had  extensive  ex- 
perience in  dam  building  did  not  hesitate  to  sign  such  a 
contract. 

The  learned  judge  of  the  District  Court  suggests  that 
if  plaintiff  had  insisted  upon  puddling  the  sixty-foot  zone 
sufficiently  to  accomplish  the  only  purpose  of  puddling, 
viz,  imperviousness,  and  the  Irrigation  Company  had  ob- 
jected to  that  puddling,  and,  on  the  ground  of  such  objec- 
tion, had  refused  to  pay  for  it,  the  Corey  Company  might 
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find  difficulty  in  collecting.  If  the  Corey  Company  had 
insisted  on  doing  proper  puddling  and  the  Irrigation  Com- 
pany had  refused  to  allow  it,  a  different  question  might 
arise.  But,  after  all,  this  suggestion  of  the  learned  judge, 
instead  of  being  an  argument  against  the  construction  of 
the  contract,  for  which  we  contend,  is  merely  pointing  out 
an  unfortunate  result  of  a  contrary  construction. 

But  the  vital  point  of  which  the  learned  judge  of  the 
District  Court,  we  think,  lost  sight,  is  this:  The  undis- 
puted evidence  shows  that  the  dumping  in  this  dam  from 
diagonal  tracks  crossing  the  core-wall  rendered  any 
amount  of  puddling  insufficient ;  and  of  itself  was  a  suf- 
ficient departure  from  the  contract  to  ruin  the  dam^  There 
is  no  evidence  that  any  defect  in  the  dam  was  of  sufficient 
extent  to  utterly  ruin  it,  except  the  diagonal  fills.  T*he  evi- 
dence is  complete  and  uncontradicted  that  those  diagonal 
fills  were  sufficient  for  that  purpose. 

The  final  conclusion  of  the  learned  Judge  of  the  Dis- 
trict Court  is  shown  in  the  opinion  (Rec.  660),  as  fol- 
lows: 

"I  am  convinced  that  the  vital  defect  in  the  dam  is 
the  absence  of  a  bond  between  the  superstructure  and 
an  impervious  stratum  underlying  the  bed  of  the  resi- 
ervoir,  and  that  therefore  it  is  of  slight  importance 
how  the  material  in  the  earth  embankment  was  de- 
posited, or  how  much  or  how  little  puddling  was 
done.  While  there  may  be  very  little  direct  evidence 
to  this  effect,  from  the  testimony  of  the  mortgagee's 
engineers,  touching  the  practicability  of  rendering  the 
dam  serviceable,  and  from  other  features  of  the  rec- 
ord, the  inference  is  unavoidable  that  no  alterations 
of  or  additions  to  the  structure  would  avail,  unless 
connection  were  in  some  way  made  with  an  imperv- 
ious foundation,  and  the  certainty  whether  such  a 
bond  is  feasible  makes  it  doubtful  whether  the  struc- 
ture is  of  any  value  at  all." 
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It  is  true  that  the  plaintiff  Construction  Company,  di- 
rectly in  the  teeth  of  the  provisions  of  the  contract,  which 
are  so  plain  as  to  require  or  permit  of  no  interpretation, 
failed  to  bond  the  dajn  at  all  points  with  an  impervious 
stratum  underneath.  But,  evidence  that  such  failure  was 
siiffidentlij  extensive  of  itself  to  cause  the  failure  of  the 
dam  is,  as  the  learned  Judge  intimates,  lacking  in  this 
record.  And  we  respectfully  suggest  that  the  issues  here 
should  be  decided,  not  upon  conjecture,  but  upon  the 
weight  of  evidence.  The  core-wall  was  fissured  and  leak- 
ing. There  is  no  evidence  that  the  leakage  through  the 
dam  passe<l  thi-ough  the  bottom  of  the  reservoir,  thence 
into  the  ground  below  the  depth  of  the  bottom  of  the 
sheet  iwling,  concrete  wall  and  cut-off  trench,  thence 
horizontally  six  hundred  feet  through  the  uniformly  mixed 
and  unstratifled  bed  on  which  the  dam  rested  and  then 
upward  to  the  surface.  Such  a  leakage  as  that  would  tend 
naturally  to  decrease  with  time  on  account  of  the  silt  set- 
ting in  the  bottom  of -the  reservoir  (Rec.  350).  And  we 
respectfully  insist  that  the  court  below,  in  concluding  that 
this  failure  to  bond  the  foundation  of  the  dam  with  an 
impervious  stratum  below  it  was  the  chief  cause  of  the 
failure  of  the  dam,  is  without  substantial  evidence  in  its 
support,  and  is,  in  the  teeth  of  the  practically  undisputed 
testimony,  that  the  diagofial  fills  constituted  the  one  var- 
iation from  the  terms  of  the  contract,  tohich  of  itself  and 
unaided  teas  sufficient  to  and  did  render  the  structure  use- 
less. 

But,  was  the  Corey  Company  authorized  to  depart  from 
the  plain  provisions  of  the  contract  in  such  a  manner  as 
the    court    suggests  would  render    the    dam    a    failure. 
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othenvise  than  with  the  written  assent  of  the  chief  en- 
gineer; in  other  words,  without  a  modification  of  the  con- 
tract assented  to  by  the  Irrigation  Company  itself,  or  by 
its  agent,  pursuant  to  the  authority  vested  by  the  contract 
in  such  agent? 

The  provisions  of  the  contract  itself  relating  to  the 
foundation  of  the  dam  are  explicit,  requiring  no  interpre- 
tation.   On  the  second  page  thereof  (Rec.  4S5)  it  is  said: 

"It  being  distinctly  understood  that  wherever  the 
specifications  conflict  with  this  agreement,  the  terms 
of  this  agreement  shall  govern ;  also  that  all  work 
that  may  be  called  for  in  the  specifications  and  not 
drawn  on  plans,  or  drawn  on  plans  and  not  called 
for  in  the  specifications,  is  to  be  executed  and  fur- 
nished as  if  described  in  both  these  ways." 

In  paragraph  one,  under  the  title :  "Details  of  Construc- 
tion," in  the  specifications,  it  is  provided : 

"From  the  termination  of  the  sheet  piling  a  trench 
is  to  be  dug  through  the  layer  of  gravel  and  this 
trench  back-filled  with  material,  making  a  bond  with 
the  impervious  material  underlying  the  thin  grave! 
layer  at  the  higher  elevation." 

In  paragraph  five,  under  the  same  heading,  it  is  pro- 
vided : 

"In  general  these  trenches  will  be  excavated  as 
shown  on  tlie  plans,  but  the  object  in  view  is  to 
excavate  to  and  into  the  impervious  stratum  below 
the  foundation  of  the  dam,  and  such  changes  will  be 
made  as  the  work  progresses  as  are  found  necessary." 

It  is  true  that  the  blue  print  sent  from  the  Chicago 
office  of  the  Arnold  Company  indicated  a  depth  of  six 
feet  below  the  original  surface  for  both  the  core-wall  and 
the  back-filled  trench.  The  contract,  however,  plainly 
provided  that  where  it  and  the  plans  were  in  conflict  the 
contract  should  govern ;  and  that  where  the  specifications 
made  a  provision  omitted  from  the  plans,  the  specifica 
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tions  should  be  followed.  It  was  plainly  impossible, 
moreover,  to  show  upon  the  blue  print  prepared  in  Chi- 
cago, the  exact  depth  of  either  the  core-wall  or  the  back 
filled  trench;  that  could  be  ascertained  to  a  certainty 
only  by  the  excavation  upon  the  ground  as  the  work 
progressed;  even,  test  pits  or  borings  would  be  no  certain 
test,  for  the  composition  of  the  underlying  soil  greatly 
varied.  The  blue  print  merely  showed  that  the  core- 
wall  and  the  back-filled  trench  extended  below  the  orig- 
inal surface  of  the  ground.  By  measuring  the  line  indi- 
cating the  bottom  of  the  trench  and  the  core-wall,  and 
comparing  with  the  scale  on  the  map  a  depth  of  six  feet 
was  indicated.  That  is  the  only  wiay  that  a  six-foot  depth 
was  shown.  That  fact,  however,  coupled  with  the  im- 
possibility of  the  Chicago  oflfice  knowing  where  impervious 
material  was  to  be  found  at  the  various  points  in  the  two 
thousand  feet  of  length  of  this  dam,  and  with  the  obvious 
and  well-known  fact  that  the  depth  of  inii>ervious  ma- 
terial was  not  uniform  throughout  that  two  thousand 
feet,  and  the  further  fact  that  the  contract  plainly  pro- 
vided that  the  foundation  should  go  to  impervious  ma- 
terial, should  have  indicated  to  any  intelligent  contractor 
that  he  should  follow  the  contract,  notwithstanding  the 
blue  print  was  uncertain  in  its  meaning.  It  is  also  true 
that  the  young  engineer.  Coy,  whom  Corey  subsequently 
got  discharged,  indicated  upon  his  stakes  a  six-foot  depth ; 
but  it  is  also  clear  that  he,  owing  to  his  inexperience  and 
youth,  gave  the  blue  print  a  different  meaning  than  he 
would  if  he  had  properly  considered  it  in  connection  with 
the  contract  and  other  circumstances.  To  the  experi- 
enced engineer  these  plans  did  not  indicate  a  six-foot 
depth  (Rec.  408). 
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Here  we  beg  to  direct  the  Court's  attention  to  the  fact 
that  the  contract  in  this  case  (Plaintiff's  Exhibit  No.  23) 
is  quite  explicit.  It  placed  burdens  on  the  contractor 
which  he  could  not  shift.  It  provided  (Paragraph  3) 
that  the  contractor  shall  give  ^'competent  attention  to 
the  work  and  shall  also  keep  a  thoroughly  competent 
foreman  constantly  upon  the  work.-'  This  being  a  dam 
contract,  the  above  language  means,  if  it  means  anything, 
that  the  contractor  shall  be  a  competent  dam  builder 
and  shall  give  the  work  the  superintendence  of  a  compe- 
tent dam  builder.  As  a  matter  of  fact,  Corey  was  an 
experienced  dam  builder  and  therefore  did  not  hesitate 
to  sign  a  contract  with  that  provision. 

The  contract  further  provides  (Paragraph  2)  that: 
"Contractor  shall  provide  all  labor  and  material  necessary 
for  the  complete  and  substantial  execution  of  everything 
described  or  reasonably  implied  in  the  following  specifica- 
tions." It  also  provides  in  the  preamble  that  the  con- 
tractor shall  build  the  dam  and  other  works  "ready  for 
operation  of  the  irrigation  system.'' 

It  also  provides  (Paragraph  2)  "all  work  that  may 
be  called  for  in  the  specifications  and  not  drawn  on  the 
plans,  or  draAvn  on  the  plans  and  not  called  for  in  the 
specifications,  is  to  be  executed  and  furnished  as  if  de- 
scribed in  both  ways;  and  should  any  work  or  material 
vihich  is  not  called  for  in  the  specifications  and  plaixik 
hut  which  is  nevertheless  necessary  for  the  proper  carry- 
ing out  of  the  ohvious  intentions  thereof  and  of  this 
contract,  the  soAne  shall  he  deemed  to  he  implied  and  re- 
quired." 

The  contract  further  provides   (paragraph  8)    that  the 
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contractor  guarantees  all  workmanship  and  material  fur- 
nished by  him  to  be  ^rst  class  m  every  particular,  and 
agrees  not  to  use  any  material,  whether  furnished  by  him 
or  otherwise,  known  to  him  to  be  inferior  or  defective. 

The  specifications  provide  (paragraph  2,  under  "Gen- 
eral") that:  "Construction  details  are  shown  on  the 
drawings  accompanying  these  specifications,  but  if  the 
contractor  discovers  that  the  drawings  of  the  work  will 
not  provide  satisfactory  construction,  it  is  his  duty  to  im- 
mediately stop  the  work  in  question  and  notify  the  engi- 
neer in  writing,"  etc.  , 

It  is  also  provided  (paragraph  1,  under  "Materials  and 
Workmanship'-)  that:  "All  construction  work  of  every 
class  in  connection  with  the  work  herein  specified,  shall 
be  done  in  a  workmanlike  manner.  All  due  attention 
shall  be  given  to  the  relative  sequence  of  the  various  parts 
of  the  work  to  the  end  that  all  parts  of  the  work  shall  be 
constructed  at  such  relative  times  as  are  necessary,  to  se- 
cure the  greatest  stability  and  permanence  in  the  com- 
plete work  when  finished/^ 

It  is  our  contention  that  under  this  contract  the  con- 
tractor agreed  that  he  was  a  competent  dam  builder ;  that 
he  knew  how  to  build  a  dam  so  it  would  subserve  the  pur- 
pose of  its  creation ;  that  he  agreed  not  only  that  he  knew 
how  to  build  a  good  dam,  but  that  he  would  do  so ;  that  he 
was  not  warranted  in  departing  from  the  plain  terms  of 
the  contract,  because  some  sub-engineer  or  inspector — not 
the  chief  engineer — authorized  verbally  (but  not  in  writ- 
ing), or  tamelj^  acquiesced  in,  such  departures;  that  he 
was  not  authorized  on  the  verbal  permission  or  weak 
acquiescence  of  a  sub-inspector  whose  good  will  had  been 
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secured  by  gifts,  to  use  methods  in  the  construction  work 
in  the  teeth  of  the  contract,  and  which  resulted,  and  which 
he  should  have  known  would  result,  in  the  interference 
of  the  State  to  protect  the  lives  and  property  of  its 
citizens. 

We  claim  further,  that  under  this  contract  Corey  was 
not  authorized  to  build  such  a  dam  as  he  did  build,  even 
if  the  methods  used  had  not  been  in  violation  of  the  spe- 
cific terms  of  the  contract,  and  even  if  they  had  been 
acquiesced  in  by  the  chief  engineer,  since  the  methods 
adopted  would  necessarily  result  in  the  failure  of  the  dam 
and  such  result  was  obviously  and  easily  to  be  foreseen 
by  a  competent  dam  builder.  But  here  these  improper 
methods  were  forbidden  by  the  contract;  were  not  author- 
ized in  writing  at  all  as  provided  by  the  contract;  were 
not  even  known  to  the  chief  engineer;  and  were  also  in 
conflict  with  the  general  duty  of  tlie  contractor  to  oon- 
struct  a  good  dam. 

The  Corey  Company  knew  that  thisi  w^as  a  Carey  Act 
enterprise  (Eec.  201)  ;  it  was  chargeable  with  knowledge 
of  the  laws  of  the  United  States  and  of  the  State  of  Idaho 
governing  the  construction  of  irrigation  systems  under 
the  Carey  Act ;  it  knew,  or  was  chargeable  with  knowledge, 
that  under  the  law  the  contract  with  the  State  Land 
Board  lay  at  the  foundation  of  the  rights  of  all  the  parties; 
it  must  have  known  from  the  presence  of  and  supervision 
by  the  representatives  of  the  State  Engineer,  as  well  as 
from  the  terms  of  the  law,  that  the  work  must  proceed 
.  under  the  terniiS  of  the  contract  with  the  State  Land 
Board,  and  under  plans  and  specifications  approved  by  it, 
otherwise  the  Irrigation  Company's  only  source  of  income, 
namely:  payment  by  the  settlers  upon  their  water  rights 
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contracts,  would  fail.  That  is  to  say,  it  was  chargeable 
with  knowledge  that  under  the  law  collections  could  only 
be  made  from  the  purchasers  of  the  water  rights,  pro- 
vided the  dam  and  other  irrigation  works  were  construct- 
e^  with  strict  regard  to  the  requirements  of  the  contract 
with  the  State  Land  Board.  And,  therefore,  when  he,  an 
experienced  dam  builder,  ventured  to  construct  works  sub- 
stantially varying  from  the  plans  approved  by  the  State 
Land  Board  and  approved  b}'  the  State  Engineer,  he  knew 
he  was  furnishing  a  structure  for  which  the  Big  Lost 
River  Irrigation  Company  could  receive  no  pay  and  which 
miust  certainly  drive  the  Company  into  insolvency. 

The  Corey  Company's  position  necessarily  is  that  it, 
knowing  what  constituted  a  good  dam ;  being  under  con- 
tract to  build  a  good  dam ;  knowing  that  the  Irrigation 
Company  would  get  nothing  whatsoever  for  its  vast  ex- 
penditures, unless  it  built  a  good  dam ;  knowing  that  the 
bondholders  would  receive  no  security  for  their  money, 
unless  a  good  dam  was  built,  could  build  a  poor  and  in- 
effective dam  and  then,  relying  only  upon  the  weak  acquies- 
cence of  a  "friendl}'"  engineer,  could  collect  the  contract 
price  from  the  Irrigation  Company,  who  could  get  no 
benefit  from  the  structure. 

But  the  vital  fact  which,  as  before  stated,  we  think  the 
learned  Judge  of  the  District  Court  failed  to  keep  in  mind 
was  that  the  evidence  is  clear,  and  practically  without 
dispute ;  that  while  the  puddling  did  not  comply  with  the 
intention  of  the  contract  as  understood  and  construed  by 
the  parties  at  the  time;  and  while  there  was  a  failure  to 
bond  the  foundation  of  the  dam  with  an  imperious 
stratum  below  as  clearly  provided  by  the  contract;  and 


58 

while  excavated  rock  from  the  tunnel  was  placed  within 
fifteen  feet  of  the  core-wall,  in  piles,  so  as  to  interfere  wi  th 
proper  puddling ;  jet  there  is  no  substantial  evidence  that 
any  of  these  alone,  or  all  of  these  together,  did  destroy 
the  effectiveness  of  the  dam ;  icJiile  the  evidence  is  clear 
and  undisputed  tJuit  the  dumping  from  the  diagonal 
tracks  crossing  the  core-wull  was  sufficient  td  and  ^did\ 
cause  such  leaks  as  to  make  the  dam  a  useless  structure 
and  practically  valueless. 

This  proposition  being  clear,  there  remains  to  be  con- 
sidered the  question  whether  the  Corey  Company  is  ex- 
cusable for  thus  destroying  the  dam  because  of  the  knowl- 
edge and  acquiescence  of  Drummond  therein;  in  other 
words,  whether  the  Irrigation  Company  was  bound  to  ac- 
cept a  worthless  structure  because  Drummond,  without 
authority  from  it,  meekly  acquiesced  in  a  plain  departure 
fi'om  a  i)ro vision  of  the  contract  which  obviously  had  for 
its  sole  purpose  the  securing  of  a  water-tight  dam. 

The  learned  Judge  of  the  District  Court  meets  this 
question  by  holding,  first,  that  no  order  in  tvriting  was 
necessary  to  aulhorize  a  clear  departure  from  the  con- 
tract; and,  second,  that  Drummond  was  the  chief  engin- 
eer of  the  enterprise.  Let  us  see  whether  these  conclusions 
are  warranted  by  the  record.  In  the  specifications  we 
find  the  following  (Rec.  497-498). 

"No  change  from  the  designs  as  shown  on  the  plans 
shall  be  allowed  in  the  construction  of  any  part  of  the 
work  without  written  authority  from  the  engineer. 
In  case  unforeseen  difficulties  in  the  construction 
work  necessitate  such  changes,  they  will  be  authorized 
by  the  engineer,  in  writing,  and  the  contractor  shall 
then  construct  the  work  in  accordance  with  the  re- 
vised plans,  and  shall  be  paid  for  the  same  at  the 
contract  rates." 
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In  this  case  the  directions  as  to  how  the  fill  was  to  be 
made  in  case  the  contractor  chose  to  damp  from  trestles 
were  explicit  and  not  subject  to  interpretation.  "No  un- 
foreseen difficulties  in  the  construction  work"  arose  ne- 
cessitating any  change  therefrom.  The  Corey  Company  by 
this  change  in  the  system  of  dumping  was  enabled  to  get 
the  same  money  for  less  work.  We  submit,  therefore,  that 
not  only  was  no  departure  from  these  clear  terms  of  the 
contraet  allowable  except  by  an  order  in  writing,  but  also 
that  a  change  in  respect  to  the  manner  of  dumping  gravel 
was  not  periJiissible  under  a  proper  interpretation  of  the 
above  provision  of  this  contract,  even  with  a  written  order. 

Was  Drummond  the  chief  engineer?  The  contract  says, 

under  the  title  "Definition  of  Terms"  (Kec.  484)  : 

'^TJie  term  '^engineer'  is  used  to  designate  the  con- 
sulting engineer,  duly  appmnted  and  assigned  hy  the 
company  to  have  general  charge  of  all  work  inci- 
dental to  the  construction  of  the  company's  project 
ready  for  operation.-' 

Can  it  be  claimed  that  Drummond  had  "general  charge 
of  all  the  work  incidental  to  the  construction  of  the  com- 
pany's project  ready  for  operation?"  An  estimate  was 
never  paid  tvithout  the  signature  of  Rosecrans  as  chief 
engineer  (Rec.  162,  376,  379,  381).  The  plaintiff,  in  a  let- 
ter signed  by  Corey  as  president  of  the  Corey  Company, 

addressed  Rosecrans  as  chief  engineer  (Eec.  545). 

Every  one,  apparently,  who  had  anything  to  do  with 

the  project  understood  that  Rosecrans  was  the  chief  engi- 
neer "in  general  charge  of  all  work  incidental  to  the  con- 
struction of  the  company's  project  ready  for  operation." 

Plaintiff's  witness  Drummond  testified  that  Rosecrans 
was  the  chief  engineer  (Rec.  167,  173,  174,  176).  Also 
Hurtt,  president  of  the  Irrigation  Company  (Rec.  158)  ; 
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also  Corey  (Rec.  191,  193),  Corey  says  this  was  the  speci- 
fic agreement,  from  the  beginning.  Also  Spear  (361)  ;  also 
Rosecrans  (374);  also  Arnold  (381);  also  Coy  (386); 
also  Wayman,  plaintiff's  witness  (449).  Little  did  Drumr 
mond  suspect  that  he  himself  bore  thisi  dignity  with  which 
the  learned  Judge  of  the  District  Court  clothes  him.  Corey 
himself,  president  of  the  Construction  Company,  so  testi- 
fied. Hurtt,  the  president  of  the  Irrigation  Company,  so 
testified. 

The  blue  print  plans  in  evidence  bore  the  signature  of 
Rosecrans  approving  them  as  chief  engineer.  In  fact, 
prior  to  the  final  argument  of  this)  case,  it  does  not  appear 
to  have  dawned  upon  the  consciousness  of  any  man  that 
Drummond  or  any  other  person  except  Rosecrans  was  the 
chief  engineer  having  "general  charge  of  all  work  inci- 
dental to  the  construction  of  the  Company's  project  ready 
for  operation.''  If,  as  pertinently  stated  by  the  learned 
District  Judge,  an  interpretation  placed  upon  a  contract 
by  the  parties  to  it  at  the  time  of  its  execution  must  bind 
them  and  the  Court,  we  respectfully  insist  that  it  isi  now 
too  late  to  invest  Drummond  with  the  dignity  of  chief  engi- 
neer "having  general  charge  of  all  work  incidental  to  the 
construction  of  the  Company's  project  ready  for  opera- 
tion." 

It  being  conceded  then  that  this  dumping  from  diagonal 
tracks  was  a  plain  violation  of  the  contract,  was  not  auth- 
orized in  writing,  was  merely  acquiesced  in  by  Drum- 
mond, was  not  known  to  Rosecrans,  the  chief  engineer, 
(that  is  his  testimony,  and  it  is  undisputed,  Rec.  379,  370, 
149),  was  not  even  reported  to  him  by  Drummond  when 
the  State  was  threatening  to  close  down  the  work  on  the 
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dam  for  that  reason  alone;  and  it  being  undisputed  that 
the  State,  on  account  of  this  deviation,  condemned  the 
structure  and  forbade  the  further  sale  of  water  rights, 
thereby  putting  the  Irrigation  Company  in  a  position 
where  it  was  practically  deprived  of  all  corporate  rights 
(Rec.  268,  271,  310,  416),  is  the  Corey  Company  excused 
because  of  the  weak  acquiescence  of  the  friendly  Drum- 
mond,  and  is  the  Irrigation  Company  bound  by  such 
acquiescence  to  pay  for  the  useless  structure? 

T^he  provision  in  the  contract  that  no  change  or  devia- 
tion should  be  made  from  the  provisions  of  the  contract, 
except  by  written  order  of  the  chief  engineer,  was  a  rea- 
sonable and  valid  provision.  It  was  a  limitation  upon  the 
authority  of  the  engineer  when  acting  as  the  agent  for  the 
Irrigation  Company,  of  which  limitation  the  contractor 
had  full  notice.  This  agent  could  no  more  exceed  his 
authority  and  thereby  bind  hisi  principal  than  could  any 
other  agent.  This  provision  of  the  contract  was  designed 
and  well  calculated  to  protect  the  owner  against  just  such 
subserviency  and  complacency  as  that  exhibited  by  Drum- 
mond.    The  authorities  on  this  point  are  clear.  See: 

Garter  vs.  Root,  ( Neb. )  121  Northwestern,  952. 

Langley  vs.  Roiiss,  185  N.  Y.  201. 

Kelli/  vs.  ^t.  MichaeVs  Rom  an  Catholic  Churchy 
decided  by  N.  Y.  App.  Div.  January,  1912,  re- 
ported at  page  767  of  May  11  issue  of  Law  Re- 
ports and  Session  Laws. 

Molloy  vs.  Village  of  Briar  Cliff  Manor,  145  App. 
Div.  (N.  Y.)  483. 

Bannon  vs.  Jackson,  117  Southwestern  (Tenn;.)» 
504. 

White  vs.  San  Raphael  R.  R.  Co.  58  Cal.  417. 
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Mishoud  vs.  McGregor,  61  Minn.  198. 
Hovmrd  vs.  Pensacola  R.  R.  Co.  24  Fla.  560. 

Moreover,  as  above  stated,  we  contend  that  entirely 
aside  from  tlie  question  of  Avritten  authority  to  vary  from 
tlie  terms  of  the  contract  in  respect  to  the  dumping  from 
diagonal  tracks,  Drummond  had  no  authority  to  consent 
to  or  acquiesce  in  such  departure  from  the  terms  of  the 
contract.  The  provision  of  the  specifications  quoted  above 
relating  to  departures  from  the  contract  indicates  that 
such  deviations  should  be  permitted  only  when  made 
necessary  by  some  insuperable  difficuly.  No  such  diffi- 
culty here  existed.  Drummond  had  no  implied  authority 
from  his  principal  to  consent  to  a  damaging  departure  for 
the  sole  benefit  of  the  (^orey  Company.    See: 

United  States  vs.  Wahh,  115  Fed.  701  (Court  of 
Appeals,  Second  Circuit). 

Town  of  Sterling  vs.  Hard,  98  Pac.  177  ( Colo. 
1908). 

Ryan  vs.  Reservoir  Co.  104  Pac.  221  (Utah  1909). 

The  contention  has  been  made  in  this  case  that  the  pay- 
ment of  the  monthly  estimates  by  the  Irrigation  Company 
constituted  an  acquiescence  in  the  departures  from  the 
terms  of  tlie  contract  by  the  Corey  Company.  The  law  is 
clearly  the  other  way,  as  shown  by  the  three  cases  last 
above  cited,  and  the  following: 

Mercantile  Trust  Co.  vs.  Henseij,  205  U.  S.  298. 

Hartupee  vs.  Pittsburg,  97  Pa.  St.  107. 

Thar  sis  Sulphur  and  Copper  Co.  vs.  McElroy,  L.  R. 
Eng.  3  App.  Cas.  1040. 
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For  the  convenience  of  the  Court  we  quote  from  the 
cases  cited  upon,  this  point.  The  language  of  the  various 
courts  is  pertinent  herein,  not  only  on  the  question  of  the 
effect  to  be  given  to  progTess  certificates,  but  also  upon 
the  weight  to  be  given  to  so-called  acquiescence  in  depart- 
ures from  the  plain  terms  of  the  contract : 

In  TJ.  S.  vs.   WaMi,  115  Fed.  701   (Court  of  Appeals, 

Second  Circuit),  the  Court  said: 

"The  contractors  undertook  to  construct  a  dry  dock 
according  to  the  plans  and  specifications.  The  con- 
tract provided  that  the  construction  should  conform 
in  all  respects  to  the  specifications,  and  that  thcT-e 
should  be  no  change  or  modification  of  the  specifica- 
tions in  any  respect  except  upon  the  written  order  of 
the  bureau  of  yards  and  docks.  The  authority  of  the 
engineer  in  charge  was  only  that  confen-ed  by  the 
contract  and  the  contractors  were  informed  by  I  he 
instrument  under  which  he  exercsied  his  authority  of 
its  extent  and  limitations.  //  he  had  e.rprrssJy  con- 
sented to  an  unauthorized  performance,  his  acts  would 
not  hare  hourid  the  goi'ernment.  Much  less  is  the 
gorcrnment  hound  if  he  consented  t  >  an  improper\ 
performance  of  the  contract  by  ncfflect  or  mistake. 
He  had  no  power  to  authorize  a  departure  from  the 
requirements  of  the  specifications,  unless  it  was  dele- 
gated by  that  clause  which  provides  that  the  work  is 
to  be  subject  to  his  approval  and  inspection,  and  per- 
mits him  to  reject  any  material?  or  work  wliich  he 
may  deem  unsuitable.  That  provision  is  one  for  the 
hencfit  of  the  qovernment.  \{  is  to  be  construed  as 
an  additional  safeguard  against  non-compliance  with 
the  specifications  by  the  contractors,  and  against  a 
literal  but  unsatisfactory  'Compliance.'' 

In  Tofcn  of  i^terJiuci  vs.  Hurd.  98  Pac.  177  ('Colo.  190S), 

the  Court  said : 

•'The  error  committed  by  the  trial  court  was  the 
result  of  assuming  that  the  town,  by  taking  the  pre- 
cautions it  did  under  the  provisions  of  the  contract 
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to  safeguard  its  interests,  and  employing  an  engineer 
with  tlie  autliority  thereby  conferred,  was  precluded 
from  litigating  the  question  of  the  non-compliance  of 
the  plaintiff  with  his  contract  after  the  system  was 
completed.  The  acceptaance  by  the  engineer  or  his 
acquiescence  a^s  the  loork  progressed,  if  the  evidence 
should  establish  this  to  be  the  case,  could  not  be  re- 
garded as  anything  more  than  important  evidential 
facts  tending  to  prove  that  the  lOork  and  materials 
complied  with  the  contract. 

In  Ryan  rs.  Reservoir  Co.  104  Pac.  221   (Utah,  1909), 

the  Court  said : 

"Nor  is  the  fact  that  the  person  who  it  is  contended 
represented  the  respondent  in  this  case  while  the  work 
of  constructing  the  dam  was  in  progress,  made  no  ob- 
jections, nor  submitted  any  matters  to  the  referee 
conclusive  as  against  the  respondent.  No  doubt  the 
fact  that  no  objections  were  made  tvhile  the  tvork  was 
being  done  was  important,  but  it' teas  at  most  only 
evidence  more  or  less  strong  that  the  trork  and  mater- 
ial ivcre  in  accordance  with  the  provisions  of  the  con- 
tract. This  would  also  be  so  if  the  work  had  been 
accepted  by  the  superintendent  of  respondent  as 
claimed  by  appellant,  sin^e  the  contract  nowhere  pro- 
vides that  the  superintendent  should  be  the  sole  judge 
of  whether  the  terms  of  the  contract  had  been  com- 
plied with,  or  that  his  acceptance  of  the  dam  should 
be  conclusive  upon  that  point,  but  the  contract  in  dif- 
ferent clauses  provides  that  the  w^ork  shall  be  done  in 
accordance  with  the  specifications  stated  in  the  con- 
tract, and  under  the  supervision  of  the  superintend- 
ent of  respondent." 

Hartupee  vs.  Pitsburg,  97  Pa.   St.   107,  was  an  action 

for  the  price  of  engines  supplied  under  contract.  Plaintiff 

relied  on   monthly  estimates   and  progress  payments  to 

show  substantial  performance.  The  Court  said: 

"His  monthly  estimates  and  certificates  had  refer- 
ence only  to  the  apparent  value  of  the  work  done  and 
not  to  the  quality  to  him  unknown  of  the  iron  used. 
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In  none  of  his  reports  does  he  refer  to  the  quality  of 
the  metal  in  the  castings  or  the  wrought  iron  work. 
No  certificate  declares  the  materials  were  of  the  qual- 
ity specified  in  the  contract." 

In  Tharsis  Sulphur  &  Copper  Co.  vs.  McElroy  &  Sons, 
L.  R.  Eng.  3  App.  Cas.  1040,  action  was  brought  for  extras 
in  supplying  iron  girders  heavier  than  required  by  the 
contract.  The  contract  provided  that  no  alterations  or 
additions  should  be  made  without  written  order  of  the 
engineers,  and  that  no  allegation  by  the  contractors  of 
knowledge  of,  or  acquiescence  in  such  alterations  by  the 
company,  or  their  engineers,  should  be  actcepted  as  doing 
away  with  the  necessity  for  such  certificate.  T!he  con- 
tractor relied  upon  written  estimates  of  the  engineers, 
which  included  these  girders  at  the  heavier  weight  put  in 
instead  of  as  specified,  on  which  estimates  payments  had 
been  made.  Held,  no  recovery,  these  estimates  not  being 
equivalent  to  written  orders. 

Lord  Hatherly  said: 

"Now,  my  Lords,  the  function  of  a  certificate  of 
this  kind,  which  is  not  by  any  means  an  uncommon 
instrument,  is  this.  The  engineer  of  the  Company  is 
expected  by  the  company  to  inform  them  whether 
they  have  sufficient  value  on  their  premises  in  the 
course  of  the  execution  of  the  contract,  either  in 
goods  or  material  supplied,  or  in  the  cost  of  working 
up  those  materials  to  justify  an  advance.  The  certi- 
ficate is  not  sent  in  as  a  bill  for  payment,  there  is  no 
such  bill  at  that  time.  The  bill  for  payment  is  pro- 
vided for  in  this  agTeement,  as  in  most  agreements  of 
this  kind  which  I  have  seen.  The  bill  for  payments 
is  to  be  25,000  pounds,  when  all  the  work  is  done,  sub- 
ject to  deductions  ♦  ♦  »  But  when  the  company 
want  to  know  whether  or  not  they  are  in  a  condition 
to  make  an  advance,  they  ask  the  engineer,"  etc. 

The  departure  from  the  provisions  of  the  contract  in 
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this  case  was  of  such  a  character  as  to  defeat  the  lien.  In 
certain  cases  where  the  departure  from  the  contract  has 
been  slight  and  of  such  a  character  as  to  be  fully  com- 
pensated for  by  way  of  damages,  the  lien  has  been  allowed 
for  the  amount  of  the  contractor's  claim,  less  the  owner's 
damages.  This,  however,  is  not  such  a  case.  Here  the 
structure  is  valueless  (Rec.  256).  The  rule  laid  down  in 
the  American-English  Encyclopedia  of  Law  is  as  follows: 

"The  doctrine  of  substantial  compliance  with 
building  contracts  does  not  apply  when  the  omission 
or  departures  from  the  contract  are  intentional,  and 
so  substantial  as  not  to  be  capable  of  a  remedy,  and 
an  allowance  out  of  the  contract  price  would  not  give 
the  owner  substantially  what  he  contracted  for." 

See: 

Elliott  vs.  Caldwell,  43  Minn.  357. 

Also,  ^here  the  omission  constitutes  a  structural  de- 
fect of  so  essential  a  character  that  it  cannot  be  remedied 
without  partial  reconstruction  of  the  building,  this  rule 
does  not  apply.    See : 

Spence  vs.  Ham,  163  N.  Y.  230. 

"Where  the  contractor  fails  to  perform  a  consider- 
able part  of  the  work  required  under  the  contract,  his 
failure,  irrespective  of  whether  his  intention  was 
good  or  bad,  constitutes  a  bar  to  his  enforcement  of  a 
lien  for  the  work  performed.  If  the  defects  are  so 
numerous  and  prevailing  as  to  show  that  the  contrac- 
tor did  the  job  in  a  slovenly  and  improper  manner, 
not  conforming  substantially  with  the  plans  and 
specifications,  and  if  they  are  so  essential  as  to  de- 
feat the  intention  of  the  parties  to  have  the  work 
done  in  a  particular  manner,  the  contractor,  unless 
there  has  been  a  waiver,  cannot  enforce  a  lien." 

Fox  vs.  Davidson,  36  N.  Y.  App.  Div.  159. 


67 

Glacius  vs.  Black,  50  N.  Y.  145. 

Anderson  vs.  Petercrt,  86  Hun  ( N.  Y.)  600. 

In  BIoO)n.  Mechanic's  Liens,  Sec.  342  and  343,  the  rule 
is  stated  as  follows : 

"If  there  has  been  no  wilful  departure  from  its  pro- 
visions, and  noi  omission  of  any  of  its  essential  parts, 
and  the  contractor  has  in  good  faith  performed  all  of 
its  substantive  terms,  he  will  not  be  held  to  have  for- 
feited his  right  to  ai  recovery  bv  reason  of  tnvial  de- 
fects or  imperfections  in  the  work  performed.  If  the 
omission  or  imperfection  is  so  slight  that  it  cannot  be 
regarded  as  an  integral  or  substantive  part  of  the 
original  contract,  and  the  other  party  can  be  com- 
pensated therefor,  by  a  recoupment  for  damages,  the 
contractor  does  not  lose  his  right  of  action.*' 

"The  owner  has  a  right  to  have  built  the  structure 
he  contracted  for,  and  not  another.  Even  his  ca- 
prices, if  expressed  in  the  contract,  must  be  complied 
with,  even  though  they  would  noi  have  added  to  the 
value  of  the  structure,  or  may  have  lessened  its  value. 
It  is  only  when  this  plan  has  been  substantially  em- 
bodied in  the  work  that  the  Court  can  have  an  oc- 
cpsion  to  e>;timate  the  deficiencies." 

The  California  Supreme  Court  in  Perry  vs.  Quacken- 

hiish,  38  Pac.  740,  said : 

"Nor  does  the  finding  that  the  difference  between 
the  value  of  ihe  house  as  actually  ccmstructed  and  as 
it  should  have  been  was  only  ,f350,  tend  to  show  that 
the  contract  had  been  substantially  performed.  That 
might  have  been  true,  though  the  structure  were  total- 
ly unlike  the  house  contracted  for.  The  owner  has  a 
right  to  have  built  the  structure  he  contracted  for, 
and  not  another.  Even  his  caprices,  if  expressed  in 
the  contract,  must  be  complied  with,  even  though  they 
would  not  have  added  to  the  value  of  the  structure,  or 
may  have  lessened  its  value.  It  is  only  when  this 
plan  has  been  substantially  embodied  in  the  work  that 
the  Court  can  have  an  occasion  to  estimate  the  dific- 
iencies.     The  authorities   are  very   clear  upon  this 
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point.  There  are  a  variety  of  cases  to  which  the  so- 
called  modern  equitable  rule  has  been  applied.  One 
is  wJiere  the  contractor  fails  to  complete  the  structure. 
In  such  case  it  is  said,  if  the  contractor  has  done  or 
furnished  anything  of  which  the  owner  avails  himself, 
such  owner  may  be  made  to  pay  the  value  of  it,  after 
deducting  all  damages  resulting  from  the  failure  of 
the  contractor.  In  such  case  it  has  been  sometimes 
said  that  it  does  not  matter  why  the  contractor  failed 
to  perform.  Another  case  is  where  there  is  a  defect 
which  can  be  remedied.  Here  the  contractor  may  re- 
cover the  contract  price,  less  damages  caused  by  the 
failure,  including  costs  of  supplying  the  deficiency. 
Another  case  is  where  the  contractor  has  endeavored, 
in  good  faith,  to  perform  his  contract,  and  has  sub- 
stantially performed,  but  there  are  some  unimportant 
defects,  arising  through  accident  or  inadvertence. 
Here,  the  defects  not  being  such  as  defeat  or  material- 
ly change  the  design  embodied  in  the  contract,  the  con- 
tractor may  recover,  less  damages  occasioned  by  the 
failure.  In  such  case  there  must  be  a  substantial 
performance  of  every  material  covenant  in  the  con- 
tract, and  the  failure  must  not  have  resulted  from 
design  or  bad  faith ;  and  whether  these  facts  exist  is 
a  matter  to  be  determined  by  the  jury^,  or  the  Court 
sitting  as  a  jury.  Substantial  performance  must  be 
found." 

In  the  case  of  Hchmidt  vs.  City  of  North  Yakima,  40 

Pac.  790,  the  Supreme  Court  of  Washington  said : 

"The  plaintiff  agreed  to  do  the  work  strictly  in 
accordance  with  the  plans  and  specifications  for  the 
sum  accepted.  The  testimony  in  this  case  plainly 
shows  that  the  contractor  insisted  frequently  upon 
supplying  material  different  from  that  which  was 
contracted  for,  and  upon  doing  the  work  in  a  manner 
different  from  that  which  was  specified  in  the  con- 
tract. It  is  not  sufficient  for  him  to  say  that  the 
material  substituted  is  as  good  as  that  which  was 
specified.  The  question  of  quality  was  determined  by 
the  contract.  It  must  be  presumed  that  all  these 
questions  had  been  in  tho  minds  of  the  contraeting 
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parties,  had  been  discussed  by  them,  and  that  the 
kind  of  material  which  they  concluded  was  best  for 
the  purpose  was  the  kind  which  was  specified.  They 
had  a  right  to  have  all  such  questions  as  that  settled 
and  determined  before  the  contract  was  entered  into. 
The}^  were  settled  and  determined  by  the  contract, 
and  the  contractor  has  no  right  now  to  have  the 
question  of  the  relative  wortli  of  material  litigated. 
It  was  for  the  very  purpose  of  preventing  the  litiga- 
tion on  this  question,  and  of  preventing  the  subjection 
of  their  judgment  tO'  the  judgment  of  a  jury,  that 
these  specifications  were  made,  and  in  this  case,  out- 
side of  any  certificate  of  the  engineer,  the  city  would 
have  the  right  to  the  kind  of  material  for  which  they 
contracted,  and  to  have  the  material  placed  in  the 
sewer  in  the  manner  in  which  they  contracted." 

"T[he  rule,  even  where  the  courts  hold  most  strictly, 
is  that  where  the  contractor  in  good  faith  intended  to 
comply  with  the  terms  of  his  contract,  and  has  sub- 
stantially done  so,  but  there  are  some  slight  omis- 
sions or  defects  caused  by  inadvertence  or  mistake 
which  are  not  so  essential  as  to  defeat  the  object  of 
the  parties,  or,  as  it  has  been  sometimes  expressed, 
do  not  go  to  the  root  of  the  subject  matter  of  the  con- 
tract, but  are  easily  susceptible  of  remedy,  so  that  an 
allowance  of  the  contract  price  will  give  the  other 
party  full  indemnity,  and  give  him  in  effect  just  what 
he  bargained  f'^r,  the  contractor  may  recover  the  con- 
tract price,  less  the  damages  on  account  of  such  de- 
fects or  omissions     *     *     *." 

Leeds  vs.  Little,  42  Minn.  414;  44  N.  W.  309. 

"If  in  an  action  at  law  the  builder  would  be  allowed 
to  recover  any  sum  after  the  abatement  to  the  owner 
of  his  damages,  for  the  non-completion  of  the  contract, 
then  in  a  suit  in  equity  he  would  likewise  recover. 
Justice  is  thus  done  to  both  parties.  If  the  deficien- 
cies are  unimportant,  and  ni.ay  be^asily  made  up,  the 
lien  is  still  good." 

West  Ya.  Bldg.  Co.  vs.  Saucer,  45  W.  Va.  483 ;  31  S. 

E.  965. 
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"When  the  builder  has  in  good  faith  intended  to 
and  has  substantially  complied  with  the  contract, 
although  there  may  be  slight  defects  caused  by  inad- 
vertence or  unintentional  omissions,  he  may  recover 
the  contract  price,  less  the  damage  on  account  of  such 
defects    *     *     *" 

"There  must  be  no  wilful  or  intentional  departure, 
and.  the  defects  must  not  pervade  the  whole,  or  be  so 
essential  as  that  the  object  which  the  parties  intended 
to  accomplish,  to  have  a  specified  amount  of  work 
performed  in  a  particular  manner,  is  not  accom- 
plished." 

Phillips  vs.  Gallant,  62  N.  Y.  256. 

In  another  case  a  barn  was  constructed  on  contract,  but 

the  contractor  did  not  construct  it  according  to  the  speci- 

ilcations.     The  Court  said: 

"On  examining  the  record  and  analyzing  the  evi- 
dence relating  to  the  various  items  of  omissions  and 
defects  in  the  work  which  are  made  the  basis  of  the 
referee's  findings  that  the  plaintiffs  failed  to  perform 
their  contract,  we  see  no  reason  for  differing  with 
him  in  the  conclusion  at  which  he  reached  »  »  ♦ 
The  referee  was  right  in  his  view  of  the  evidence  upon 
the  question  of  fact  as  to  the  performance  of  the  con- 
tract. The  defects  pervade  the  whole  work.  They  were 
very  substantial,  and  not  merely  unimportant  mis- 
takes; and  some  of  them,  if  not  many,  wilful  and  in- 
tentional departure  or  omissions  from  the  contract. 
Under  such  circumstances  the  complaint  was  prop- 
erly dismissed." 

Smith  vs.  Ruggiero  (N.  Y.)  65  N.  Y.  S.  89. 

In  the  case  of  Haivke  vs.  Arundel  Realty  Go.  98  Minn. 

219,  108  N.  W.  842,  the  Court  said : 

"When  this  formal  defect  (license  to  use  vacuum 
system  for  circulating  steam)  is  supplied,  the  con- 
tract will  have  been  substantially  performed.  The 
case  accordingly  falls  within  the  familiar  rule  en- 
titling a  building  contractor  to  a  mechanic's  lien  up- 
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on  the  substantial  performance  of  his  contract,  and 
despite  some  slight  omission  or  defects,  which  were 
not  so  essential  as  to  defeat  his  claim,  or,  as  it  is 
sometimes  said,  do  not  go  to  the  root  of  the  subject- 
matter  of  the  contract,  but  are  easily  susceptible  of 
remedy." 

"It  is  clear,  upon  the  plaintiff's  own  evidence,  that 
he  did  not  substantially  perform  the  contract.  He 
admits  that  he  left  undone  over  one-twentieth  of  the 
work,  consisting  of  numerous  items.  He  did'  not  over- 
look this  work,  but  simply  neglected  it;     *     *     * 

The  claim  is  made  that  the  trustees  and  bondholders  are 
in  no  position  to  raise  this  question  of  noncompliance; 
that  it  is  purely  a  question  between  the  contractor  and 
the  owner;  and  that  if  the  owner,  who  has  mortgaged  this 
property  for  more  than  its  present  value,  who  is  admit- 
tedly insolvent  (Rec.  160,  228)  and  wlas  insolvent  during 
the  time  that  practically  all  the  alleged  debt  accrued  (ac- 
cording to  complainant's  contention),  who  has  no  interest 
in  defeating  a  lien,  who  has  parted  with  all  his  interest 
in  the  property  to  these  bondholders,  sees  fit  to  acquiesce 
in  unjust  and  unconscionable  demands  by  complainant, 
the  bondholders,  the  real  parties  in  interest,  are  power- 
less.   Such,  we  believe,  is  not  the  law.    See : 

Eastmore  vs.  Bunkley,  113  Ga.  637. 

Carson  vs.  White,  6  Gill  (Md.),  17. 

Adams  vs.  Central  City  Granite  Brick     Co.     154 
Mich.  448. 

Federal  Trust  Co.  vs.  Guigues,  76  N.  J.  Eq.  495. 

Brown  &  Hoff  vs.  Cornwell,  108  Va.  129. 

KnahWs  Appeal,  10  Pa.  St.  186. 

Dunham  vs.  Woodworth,  158  111.  App.  486. 

Title  Guaranty  &  Trust  Co.  vs.  Burdette,  104  Md. 
666. 
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Adams  vs.  Central  City  S.  B.  &  B.  Co.    {Mich.)' 

117  N.  W.  932. 
Dittmer  vs.  Bath,  117  Mich.  571. 

Thomas  vs.  Turner,  16  M  d.  105. 

McAdam  vs.  Bailey,  1  Phil.  297. 

Inman  vs.  Henderson,  (Ore.)  45  p.  300. 

See  34  Century  Dig.  Sec.  450,  p.  2634. 

It  is  admitted  by  complainant  that  the  Irrigation  Com 
pany  long  before  this  suit  was  brought  or  this  lien  claim 
filed  had  parted  with  its  entire  interest  in  this  property, 
to  the  extent  that  it  had  mortgaged  the  property  for  more 
than  its  value.  Plainly,  by  all  principles  of  equity,  the 
Irrigation  Company,  after  having  so  parted  with  its  inter-  1 
est,  ceased  to  have  power  to  bind  the  successor  in  interest 
by  admitting  away  the  title  to  the  property. 

But,  the  Irrigation  Company  never  has  attempted  to 
admit  away  its  right.  It  never  accepted  this  work  (see 
affidavits  of  Rosecrans  and  Arnold  and  testimony  of 
Hurtt,  Rec.  148,  451,  452).  The  issuing  of  certificates, 
aside  from  a  final  certificate,  is  not  an  acceptance  of  the 
work.  Moreover,  the  chief  engineer,  who  alone  had  au- 
thority to  issue  the  certificates,  was  not  upon  the  ground 
and  was  ignorant  of  these  gross  violations  of  the  con- 
tract by  Corey  and  was  kept  in  ignorance  by  the  obliging 
(to  Corey)  Mr.  Drummond.  T)he  evidence  is  clear 
that  neither  the  officers  nor  the  engineers  of  the  Irriga- 
tion Company  ever  accepted  this  work.  Not  only  did 
the  Irrigation  Company  fail  to  take  any  affirmative  ac- 
tion toward  accepting  Corey's  work  or  waiving  its  right 
to  reject  or  admitting  away  its  property  to  Corey ;  but,  on 
the  contrary,  the  Irrigation  Company,  after  the  filing  of 
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this  bill,  filed  its  misicer  denying  that  Corey  Imd  perform- 
ed his  oontraet  or  is  entitled  to  a  lien.  Paragraph  9  of  the 
answer  reads  as  follows : 

"9.  Further  answering,  denies  that  plaintiff  has 
fullj  kept  and  performed  its  part  of  the  agreement 
and  contract  referred  to  in  bill  of  complaint,  or  has 
fully  performed  the  labor  and  furnished  the  material 
required  by  it." 

The  last  paragraph  disputes  complainant's  claim  to  a 
lien  and  prays  to  be  dismissed;  and^  the  answer  is  sworn 
to  by  C.  B.  Hurtt,  the  President  of  the  Company. 

The  Irrigation  Company,  therefore,  far  from  admitting 
away  its  rights  or  waiving  any  objection  to  Corey's  work, 
or  attempting  to  give  away  its  property  to  Corey,  has  dis- 
puted his  claim.  It  has  thereby  left  the  real  parties  in 
interest,  the  bondholders  and  their  trustees,  at  liberty  to 
fight  the  case  on  its  merits  and  protect  their  property 
against  the  unjust  demands  of  Corey,  if  the  bondholders 
see  fit  to  do  so.  If  the  Company  had  made  a  bona  fide 
settlement  with  Corey  a  different  question  would  arise, 
but  it  made  no  settlement  with  Corey,  bona  fide  or  other- 
wise. The  least  the  Irrigation  Company  could,  in  good 
faith,  do,  was  to  refuse  to  accept  the  work  or  settle  with 
Corey,  or  do  anything  toward  prejudicing  of  the  rights 
of  its  successors  in  interest  after  it  became  insolvent  and 
had  parted  with  all  real  interest.     This  it  did. 

The  following  are  quotations)  from  the  authorities  above 
cited  as  to  the  right  of  the  Trustees  to  question  the  Corey 
Company's  compliance  with  its  contract.  They  are  sub- 
mitted to  save  the  Court  unnecessary  labor. 

In  Eastmore  vs.  Bunkley,  113  Ga.  637,  the  Court  said: 

"This  was  a  petition  by  Eastmore  against  the  New 
Cumberland  Island  Company  to  foreclose  a  contrac- 
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tor's  lien  for  a  sum  alleged  to  be  due  for  constructing 
and  repairing  a  certain  dam  and  dock  or  pier  on 
Cumberland  Island.  No  defense  wa,s  filed  by  the 
company,  but  at  the  trial  term,  over  the  objection  of 
the  plaintiff,  the  Court  allowed  the  executors  of  W. 
K.  Bunkley  to  intervene  and  become  parties  defend- 
ant, on  a  petition  in  which  they  alleged  that,  as  such 
executors,  they  held  a  mortgage  on  the  realty 
against  \\'hich  the  iien  was  sought  to  be  established, 
which  was  for  purchase  money  of  the  property  and 
was  a  superior  lien ;  tliat  the  defendant  company  was 
insolvent  and  the  property  insufficient  in  value  to 
pay  the  mortgage  debt;  that  the  holders  of  the  mort- 
gage would  have  to  pay  the  plaintiff's  claim  if  his 
alleged  lien  should  be  established;  that  these  peti- 
tioners Avere  not  apprised  of  the  foreclosure  proceed- 
ings at  the  first  term,  and  had  just  been  apprised  of 
it  for  the  first  time;  and  that  the  defendant  com- 
pany's failiic  to  defend  was  due  to  its  hope  to  ifnjjose 
a  charge  on  the  niorigayed  property  and  thereby  save 
itself  from  further  obligation  to  pay  it,  which  was 
wrongful  and  fraudulent. 

"As  a  logical  conclusion  of  the  ruling  just  made,  we 
must  treat  the  intervention  as  having  been  properly 
allowed  by  the  court  below;  and  it  follows  that  the 
defendants  in  error,  having  come  into  court  in  a 
legal  manner,  are  entitled  to  file  their  pleadings  deny- 
ing the  plaintiff's  allegations  and  setting  forth  their 
reasons  why  the  relief  prayed  for  in  the  petition 
should  not  be  grante<l.  The  answer  which  the  inter- 
veners filed  was  of  this  nature,  and  the  motion  to 
strike  it  was  properly  denied." 

In  Carson  vs.  White,  6  Gill   (in  Court   of  Appeals    of 

Maryland),  on  page  23,  the  Court  said: 

"At  January  term,  1846,  the  appellee  appeared  in 
court  and  suggested  that  before  the  filing  of  the 
claim  of  lien,  4tli  July,  1844,  the  defendant  mort- 
gaged the  said  ground  to  him,  and  on  the  5th  of 
August,  1844  (befoie  the  filing  of  the  said  claim  of 
lien  by  plaintiffs)  the  defendant  applied  for  the  ben- 
efit of  the  insolvent  laws  of  Maryland,  and  the  ap- 
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pelle«  suggested  that  he  is  'the  party  Id  interest  in 
the  matter  iu  this  suit  against  said  property,'  and 
prayed  the  court  to  be  permitted  to  defend  the  suit. 

"The  record  states  that  the  leave  was  granted  and 
the  appellee  accordingly  appeared  to  said  suit  by  his 
counsel. 

"A  mortgage  will  afford  very  little  security  for  the 
debt  intended  to  be  secured  thereby  if,  after  its  exe- 
cution the  mortgagor  could,  by  admissions,  create 
liens  on  the  mortgaged  premises  and  thereby  lessen, 
or  it  might  be,  destroy  the  value  of  the  mortgage.  The 
mortgagor  can,  by  no  acknowledgment  subsequently 
to  the  mortgagee  prejudice  the  interest  of  the  mort- 
gagee. The  admission  made  in  this  case  by  the  mort- 
gagor ought  not  to  have  been  admitted  in  the  trial  of 
those  issues.     *     *     » 

"Why  should  not  he  be  permitted  to  appear?  This 
is  a  proceeding  in  rem  and  is  designed  to  charge,  with 
the  claims  of  the  appellant's  property  conveyed  to 
the  appelee,  and  the  legal  title  to  which  we  must  as- 
sume was  in  him.  Who  was  the  proper  person  to 
appear  and  resist  this  claim,  as  a  claim  against  the 
mortgagee's  interest?  It  cannot  be  that  the  mort- 
gagor ^^as  the  only  person  to  decide  whether  the 
claim  should  be  resisted  or  admitted. 

"It  is  suggested  that  John  Carsons,  Trustee,  ap- 
pointed upon  his  application  of  the  insolvent  laws, 
was  the  proper  person,  and  no  doubt  be  was  a  fit  per- 
son to  defend  the  equity  of  redemption  which  had 
been  conveyed  to  him,  if  he  thought  it  of  any  value; 
but  it  is  equally  clear  that  the  appellee  was  not 
bound  to  abandon  his  title  to  the  protection  of  the 
trustee,  over  whom  he  had  no  control,  and  who,  by 
his  acts,  admissions  and  omissions,  might  prejudice 
the  rights  of  the  appellee.  If  the  appellee,  claiming 
the  property  as  he  did,  could  not  defend  the  suit, 
surely  the  plaintiffs  ought  not  to  be  permitted  to 
obtain  a  judgment  bv  which  his  interest  was  to  be  af- 
fected." 

In  Adams  vs.  Central  City  Granite  Co.  154  Mich.  448, 

the  Court  said,  p.  458: 

"After  the  building  was  erected,  and  before  this 
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claimiant  had  filed  notice  of  his  lien,  the  owners  mort- 
gaged the  property  in  question,  and  other  property  to 
the  appellant.  Dayton  did  not  at  any  time  render  to 
the  owner  a  statement  under  oath  of  the  number  and 
names  of  laborers  in  his  employ,  and  of  every  person 
furnishing  the  materials.  He  was  paid  from  time  to 
time  sumsi  of  money,  the  total  of  which  nearly  equals 
the  original  contract  price.  His  contention  here  is 
ruled  against  him  hj  Kerr-Murray  Mfg.  Co.  vs.  Power 
Co.,  124  Mich.  Ill,  unless  it  can  be  said  that,  because 
Dayton  paid  his  men  weekly  and  had  paid  for  all  ma- 
terial furnished  to  the  building,  and  because  he  had, 
before  filing  a  lien,  agreed  with  the  owner  upon  the 
balance  due  him,  remaining  unpaid,  the  case  is  to  be 
disting-uished  from  the  one  referred  to  and  is  ruled 
by  Walker  vs.  I^i/uis,  118  Mich.  183,  and  Bollin  vs. 
Hooper,  127  Mich.  287.  Claimant  is  here  asserting 
not  merely  a  demand  against  the  debtor,  but  a  lien 
upon  real  estate  in  which  others  besides  the  owner 
claim  an  interest  in  it  as  lienors.  Wilt.sie  vs.  Harvey^ 
114  Mich.  131.  The  owner  could  not  waive  compliance 
with  the  statute  so  as  to  bind  the  mortgagee,  appel- 
lant. Dittiner  vs.  Bath,  117  Mich.  571.  The  case  is  not 
within  the  rule,  or  exception,  of  Walker  vs.  SymSy  or 
of  Bollin  vs.  Hooper. 

In  Dittmer  vs.  Bath,  117  Mich.  571,  the  Court  said,  p. 

572. 

"We  discover  no  evidence  that  the  complainant  had 
served  upon  the  land  owner  Bath,  a  statement  under 
oath  of  the  number  and  namjes  of  the  sub-contractors 
and  laborers  in  his  employ,  and  of  those  furnishing 
materials,  and  the  amount  due  or  to  become  due  to 
them,  and  the  decree  indicates  that  there  was  no  such 
testimony,  as  it  contains  a  finding  that  the  service  of 
the  same  was  waived  by  defendant  Bath.  Tlhe  court 
held  that  the  mortgage  of  the  defendant  Schenck  was 
a  prior  encumbrance  to  complainant's  lien,  and  the 
decree  required  the  sale  to  be  made  subject  to  the 
mortgage,  and  costs  were  awarded  to  Schenck  against 
the  complainant,  who  has  appealed.  The  briefs  dis- 
cuss but  one  point,  viz.,  whether  the  failure  to  serve 
the  notice  required  by  Section  4,  Act  No.  179,  was  a 
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sufficient  ground  for  the  ruling  of  the  Circuit  Judge 
that  the  mortgage  should  have  priority  over  the  lien. 
We  have  held  that  a  failure  to  comply  with  Section  4, 
Act  No.  179,  Acts  1891,  is  fatal  to  proceedings,  to  en- 
force a  lien.  Wiltsie  vs.  Harvcij,  114  Mich.  131.  This 
is  upon  the  ground  that  compliance  with  such  section 
by  serving  a  sworn  statement  must  be  shown  or  at 
least  waived,  to  warrant  the  commencement  of  an 
action  or  proceedings  to  enforce  a  lien.  (Citing  cases) 
Under  Section  9  of  the  lien  law  «  *  *  a  lien 
terminates  at  the  expiration  of  six  months  after  the 
statement  or  account  is  filed  with  the  Register  of 
Deeds,  unless  proceedings  to  enforce  the  same  are 
commenced  within  that  time.  In  the  case  before  us, 
there  was  no  service  of  the  statement  within  such 
period,  and  as  the  suit,  brought  before  the  expiration 
of  the  time,  was  prematurely  brought,  because  of  the 
non-performance  of  the  condition  precedent,  the  lien 
was  at  an  end  as  to  the  defendant  Schenck,  who  had  a 
right  to  avail  himself  of  any  irregularity  destructive 
to  complainant's  lien,  as  she  was  directly  benefitted 
thereby.  This  was  held  in  the  case  of  Wiltsie  I's.  Har^ 
vey,  supra.  The  alleged  waiver  was  not  made  until 
March  30,  1896,  and  if  this  was  effective  to  support 
the  decree  against  the  defendant  Bath,  which  we  do 
not  find  necessary  to  determine,  as  he  has  not  ap- 
pealed, it  cannot  have  such  effect  against  the  defend- 
ant Schenck.  The  decree  is  affirmed  with  costs." 

In  Federal  Trust  Co.  vs.  Guigues,  76  N.  J.  Eq.,  a  suit 
was  brought  to  foreclose  a  mortgage  dated  May  27,  1907, 
and  filed  for  record  tlie  following  day.  At  the  time  the 
mortgage  was  made  there  was  in  course  of  construction  a 
dwelling  house,  the  contract  price  of  which  was  upwards 
of  133,000,  and  toward  the  erection  of  which  the  four  de- 
fendants claimed  to  have  performed  labor  and  furnished 
materials.  The  debts  claimed  by  them,  respectively,  there- 
fore, not  having  been  paid,  they  filed  lien  claims  under  the 
provisions  of  the  Mechanics'  Lien  Law  against  both  con- 
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tractors,  and  in  consequence  were  made  parties  defendant 
to  the  suit.     The  Court  said,  p.  498 : 

"Tlhe  building  was  commenced  before  the  execution 
of  the  mortgage,  and  the  situation  is,  therefore,  such 
as  that  if  the  lien  claims  are  valid  under  the  pro- 
visions of  the  lien  law,  they  have  priority  over  the 
complainant's  mortgage. 

''Two  questions  are  raised  by  complainant  against 
eacli  of  the  lieu  claims.  The  first  one  concerns  the 
validity  of  the  claims  under  the  lien  law,  and  the  sec- 
ond touches  the  size  of  the  curtilage,  and  I  will  take 
up  the  claims  seriatim.'' 

The  Court  then  proceeds  to  pass  upon  the  question  of 
the  lien  claims,  and  the  amount  thereof,  and  renders 
judgment  accordingly,  the  questions  above  mentioned  be- 
ing raised  by  the  mortgagee  only. 

In  the  case  of  Broivii  vs.  Conncell,  108  Va.  129,  the 
Court  said  (p.  130)  : 

"This  is  a  suit  in  equity  brought  by  appellants, 
as  general  contractors,  to  subject  a  dwelling  house, 
the  property  of  appellee  Cornwell,  to  a  mechanic's) 
lien    *    *    * 

"The  appeal  is  from  a  decreet  of  the  Circuit  Court, 
sustaining  demurrers  to  the  original  and  amended 
bills  in  the  case. 

"The  controlling  question  to  be  determined  in- 
volves the  sufficiency  of  the  account  filed  by  claim- 
ants and  wliether  it  constitutes  a  valid  mechanics'  lien 
under  the  statute. 

(Here  folloAvs  the  provisions  of  the  Virginia  Code 
relative  thereto). 

"The  account  relied  on  in  this  instance  altogether 
omits  to  show  the  prices  charged  for  the  items  of 
which  it  is  composed.  Nor  does  it  appear,  either  from 
the  account  or  the  accompanying  statement,  that  the 
materials  were  contracted  for  at  a  gross  sum,  so  as 
to  bring  tlie  case  within  the  influence  of  that  line  of 
decisions  of  which  Taylor  vs.  Netherwood  is  a  con- 
spicuous type." 
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The  Court  then  proceeds  to  discuss  the  question  whether 
the  account  was  sufficient,  and  holds  that  it  was  not.  The 
Court  further  said  (p.  132)  : 

"The  assignments,  that  the  demurrer  to  the  original 
bill  ought  not  to  have  been  considered  because  it  did 
not  appear  on  whose  behalf  it  was  filed,  and  that 
there  was  no  written  demurrer  to  the  anmeded  bill, 
are  not  well  taken.     *     *     * 

"With  respect  to  the  other  objection — that  it  does 
not  appear  on  behalf  of  which  defendant  these  demur- 
rers were  filed :  There  were  only  two  defendants  to 
the  suit,  namely,  the  owner  of  the  building  sought  to 
be  subjected,  and  the  trustee  in  a  deed  of  trust  ex- 
ecuted by  the  owner  upon  the  property  to  secure  a 
debt.  It  was  competent  for  either  defendant  to  resist 
the  effort  of  the  plaintiffs  to  fix  a  mechanics'  lien 
upon  the  building,  and  the  demurrer  of  either,  if  sus- 
tained, would  defeat  the  lien  and  inure  to  the  benefit 
of  both,  consequently  plaintiffs  could  not  have  been 
prejudiced  by  the  fact  that  the  record  does  not  dis- 
close on  behalf  of  which  defendant  the  demurrers 
were  interposed. 

"The  distinction  between  defenses  which  are  per- 
sonal to  one  defendant  and  those  which  are  common 
to  all  is  well  illustrated  by  the  following  authorities : 

"In  McCartney  vs.  Tyrer,  94  Va.  198,  this  court 
said:  The  defense  of  the  statute  of  limitations  was 
not  made  by  the  debtor,  the  defendant  company,  but 
by  ♦  *  '»  its  principal  creditor.  The  defense  is 
generally  a  personal  privilege  and  may  be  asserted  or 
waived  by  a  defendant  at  his  election.  Clayton  vs. 
Henley,  33  Gratt.  72;  and  Smith  vs.  Hutchinson,  78 
Va.  683.  When,  however,  a  court  of  equity  has  taken 
possession  of  the  estate  of  the  debtor  for  the  purpose 
of  distribution,  and  proceeded  to  ascertain  the  debts 
and  encumbrances  to  enable  it  properly  to  administer 
and  distribute  the  assets,  an  exception  to  the  general 
rule  is  allowed,  and  any  creditor  interested  in  the 
fund  is  permitted  to  interpose  the  defense  of  the 
statute  of  limitations.' 
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The  Court  cites  numerous  authorities  on  that  proposi- 
tion. 

"So  also,  in  Cartinge  vs.  Raymond,  4  Leigh,  626,  it 
was  held :  'Upon  a  bill  in  chancery  by  a  distributee 
against  an  administrator  and  his  surety,  alleging  that 
the  administrator  had  not  duly  accounted,  and  pray- 
ing an  account,  the  bill  is  taken  pro  confesso  as  to  the 
admjinistrator,  but  the  surety  answers  and  pro  vies 
that  the  plaintiff,  on  a  full  and  final  settlement,  has 
released  the  administrator  and  so  is  not  entitled  to 
an  account ;  upon  which  the  chancellor  dismisses  the 
bill  with  costs  as  to  both  defendants.  The  bill  was 
properly  dismissed  as  to  both  defendants.' 

''Again  in  Hari.s.soit  ct  al.  rs.  Walker,  Executor,  05 
Va.  721,  tlie  Court  observes :  'We  are  of  opinion  that 
the  Court  did  not  err  in  sustaining  the  demurrer  of 
the  executor  to  the  bill  and  dismissing  the  cause  as 
to  him.  Neither  did  it  err  in  dismissing  it  as  to  Mrs. 
Harrison,  although  she  failed  to  appear  and  make  de- 
fense. The  defense  of  the  executor,  her  co-defendant, 
was  not  personal  to  him.  It  went  to  the  foundation  of 
appellant's  right  to  recover  upon  the  case  stated.' 

"So  in  the  case  at  hand.  T^ie  demurrers  put  in  issue 
the  existence  of  the  mechanics'  lien,  and  the  dismissal 
of  the  original  and  amended  bill  as  to  both  defendants 
was  corollary  to  sustaining  demurrers,  no  matter  by 
which  defendant  they  may  have  been  interposed." 

In  Knahhs  Appeal  10  Pa.  St.  Rep.  186,  the  Court  said 

(p.  192)  : 

"These  views,  in  affirmance  of  the  validity  of  the 
liens,  make  it  unimportant  to  decide  the  other  ques- 
tion made  on  the  argument,  namely,  whether  subse- 
(juent  encumbrancers  can  be  admitted  to  object  de- 
ficiencies in  the  statement  in  avoidance  of  the  lien. 
But  upon  this  question  we  entertain  no  doubt.  Until 
now  their  right  to  do  so  has  never  been  questioned. 
It  was  permitted,  without  objection,  in  the  much 
contested  case  of  Thomas  vs.  James,  7  W.  &  S.  381; 
no  one  dreaming  of  a  doubt.  A  claim  filed  is  not  in 
the  nature  of  a  judgment  pronounced  by  a  court.  It 
is,  as  was  decided  at  the  present  term,  but  a  means, 
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partaking  of  the  character  of  process,  of  enforcing  a 
statutory  lien.  It  comes  not,  therefore,  within  the 
principle  upon  which  the  doctrine  of  Hauci'.s  Appeal, 
5  W.  &  S.  473,  and  other  similar  cases  is  based.  This 
is  proved  by  the  whole  scope  of  the  Act  of  1836,  and 
particularly  by  the  provisions  of  Sections  5,  9,  13,  23 
and  25,  which  evidently  contemplate  and  provide 
modes  for  the  interference  of  mortgages,  judgment 
creditors  and  other  encumbrances,  having  no  estate 
in  the  premises  bound." 

In  McAdam  vs.  Bailey,  1  Phila.  Rep.  p.  297,  the  Court 

said  : 

"The  simple  question  in  this  case  is  whether  a  per- 
son who  holds  a  mortgage  executed  subsequently  to 
the  commencement  of  a  building  will  be  allowed  to 
come  in  and  make  defense  to  a  scire  faciax  on  a  me- 
chanics' claim.  The  scire  facias  is  expressly  directed 
to  be  served  on  the  premises  and  as  a  terra  tenant 
would  be  compelled  by  a  judgment  in  proceedings,  he 
may  of  course  come  in  and  claim  to  have  defense. 
But  is  the  mortgagee  a  terra  tenant?  He  evidently, 
to  the  extent  of  his  security,  is  liable  to  be  cut  out  by 
mechanics'  liens ;  he  has  an  interest,  and  why  should 
he  not  be  heard?  It  has  been  said  that  so  has  any 
judgment  creditor  an  interest  to  be  affected.  The  dif- 
ference between  a  judgment  creditor  and  mortgagee 
is  very  plain.  The  latter  has  a  title  a  jus  in  re  as  well 
as  well  as  ad  rem.  For  all  purposes  essential  to  the 
maintenance  of  the  security,  he  is  the  legal  owner. 
He  is  the  purchaser  within  the  statute,  27  Elizabeth, 
may  recover  possession  by  a  judgment  and  have  a 
A\Tit  of  estrepement  to  stay  waste.  It  is  very  plain 
that  when  an  estate  is  encumbered  much  beyond  its 
value,  it  may  not  be  sufficiently  important  to  the  in- 
solvent owner  to  induce  him  to  spend  time  and  money 
controverting  particular  claims.  Very  gross  injustice 
might  result  if  the  mortgagee,  who  has  as  much  ad- 
vanced his  money  on  the  faith  of  this  specific  prop- 
erty as  the  man  who  may  have  taken  an  absolute  title, 
could  not  be  allowed  to  make  defense  in  this  case.  We 
think  the  affidavit  shows  sufficient  ground  to  justify 
us  in  referring  this  matter  to  a  jury  for  decision." 
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In  Dunham  vs.  Woodworth,  158  111.  App.  486  (decided 
in  November,  1910),  the  Court  said: 

"Appellant,  as  executor  of  the  estate  of  Dunham, 
deceased,  tiled  a  bill  in  equity  to  enforce  a  mechanics' 
lien  and  foreclose  a  mortgage  against  Lot  No.  15  in 
Woodworth's  addition  to  the  city  of  Robinson. 

"It  was  averred  in  the  bill  that  appellee,  Wood- 
worth,  was  the  holder  of  a  mortgage  on  the  premises, 
the  lien  of  which  was  inferior  to  and  subject  to  the 
mortgage  and  mechanics'  lien  of  appellant,  and  that 
the  other  defendants  had,  or  claimed  to  have,  claims 
for  labor  and  material  furnished  against  the  prem- 
ises. A  cross-bill  was  filed  by  appellee  Woodworth, 
and  answers  having  been  filed  to  the  bill  and  cross- 
bill, the  cause  was  heard  by  the  court,  who  found 
the  equities  of  the  parties  to  be,  that  the  mortgage  of 
appellant  was  a  first  and  prior  lien,  that  the  mort- 
gage of  appellee  was  next  in  priority,  and  that  the 
claims  for  mechanics'  liens  of  appellant  and  John  W. 
Kessler  were  inferior  to  the  mortgage  liens.     »     *     ♦ 

"We  have  carefully  examined  the  certificate  of 
evidence  to  find  whether  the  bill  was  filed  within  four 
months  after  the  completion  of  the  delivery  of  the 
material,  but  find  no  evidence  as  to  when  it  was  de- 
livered. This  lack  of  evidence  is  fatal  to  the  bill  so 
far  as  its  effectiveness  under  Section  21  of  the  Statute 
is  concerned.  There  is  the  same  lack  of  any  such  evi- 
dence so  far  as  the  filing  of  the  claim  for  lien  is  con- 
cerned. Before  the  lien  could  be  enforced  it  must 
be  shown  by  competent  evidence  that  the  claim  for 
lien  was  filed  or  the  bill  filed  to  enforce  the  lien  with- 
in four  months  after  the  final  delivery  of  the  mater- 
ial. This  was  imperative,  and  in  the  absence  of  such 
evidence  no  right  to  a  lien  against  Woodworth  was 
shown,  and  the  decree  of  the  court  giving  the  Wood- 
worth  mortgage  priority  was  right." 

In  Title  Co.  vs.  Burdette,  104  Md.  666,  Barnes  on  De- 
cember 16,  1905,  filed  a  bill  in  the  Circuit  Court  against 
the  Independent  Methodist  Church  to  enforce  a  mech- 
anics' lien  for  work  done  by  him  on  the  building.  The  bill 
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was  filed  on  behalf  of  Barnes  and  also  for  such  other  per- 
sons interested  "herein"  who  may  contribute  thereto.  On 
the  same  day  the  church  filed  its  answer,  consenting  to  a 
decree  as  prayed,  and  a  decree  was  passed  for  sale. 

On  December  23,  1905,  Barnes  assigned  his  lien  to  Bur- 
dette,  one  of  the  appellees.  On  January  13,  1906,  the  Title 
Guarantee  &  l^rust  Co.  filed  a  petition,  alleging  that  it* 
held  a  mortgage  made  February  3,  1905,  against  the 
Church  building,  none  of  the  debt  having  been  paid.  The 
Court  said,  p.  675: 

"Jones  and  McCullough  are  not  thus  estopped, 
however.  They  denied  the  validity  of  plaintiff's 
claim  when  they  first  intervened  by  petition  and  were 
made  parties  defendant  on  May  3,  1906,  but  they 
failed  to  take  any  sub>sequent  steps  to  support  their 
attack  upon  this  claim.  It  being  admitted  as  correct 
by  the  answer  of  the  church,  such  admission,  for  the 
purposes  of  the  decree,  was  equivalent  at  least  to 
primary  proof,  strike's  Case,  supra,  p.  70.  Assuming, 
ex  gratia  argumenti,  that  this  was  only  primary 
proof,  they  should  have  asked  leave  to  take  testimony, 
as  they  had  ample  opportunity  to  do,  to  sustain  their 
attack  upon  plaintiff's  claim,  before  audit  was  made. 
Primary  proof  stands  in  the  place  of  full  proof  until 
full  proof  is  demanded."  (Citing  cases). 

In  Thomas  vs.  Turner  and  Yardley,  16  Md.  105,  scire 

faSa.s  was  sued  out  under  the  mechanics'  lien    laws    by 

appellees,  on  the  23d  day  of  December,  1854,  to  enforce  a 

claim  for  $690.10,  filed  on  the  22d  day  of  December,  1854, 

against  two  houses  and  lots  in  the  City  of  Baltimore,  for 

lumber  furnished  at  different  periods  between  May  10  and 

November  9,  1854,  for  the  construction  of  the  houses  of 

Jacob  E.  Kridler,  as  the  architect,  builder  and  owner  or 

reputed  owner  thereof.    The  Court  said,  on  pages  110-111 : 

"The  record  furnishes  no  evidence  whatever  that 
any  fraud  was  perpetrated,  or  intended,  by  Kridler,  in 
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the  settlement  made  on  the  18th  day  of  September. 
It  is  proved  that  about  the  last  of  November  follow- 
ing, he  absconded  from  the  City  of  Baltimore ;  but  it 
nowhere  appears  that  he  contemplated  such  a  step 
two  months  before,  or  that  any  of  the  causes  then 
existed  which  afterwards  induced  him  to  run  away 
and  fly  from  justice.  There  is  no  evidence  to  impeach 
the  bona  fides  of  the  settlement  of  the  18th  of  Sep- 
tember, it  was  made  in  conformity  with  his  long  es- 
tablished course  of  dealing  with  the  appellees.  Nor  is 
there  any  force  in  the  other  gTound  taken  by  ap- 
pellees ;  the  words  of  the  Act  expressly  deny  the  lienor 
his  remedy  by  scire  facias,  till  the  expiration  of  the 
credit  and  there  is  no  reason  why  the  defense  should 
not  be  as  available  to  any  one  whose  property  is 
sought  to  be  charged  as  to  the  party  with  whom  the 
contract  is  made.  If  materials  are  to  be  furnished  to 
a  builder  or  contractor  on  a  credit,  it  could  not  be 
pretended  that  the  claim  could  be  enforced  by  scire 
facias  against  the  property  of  the  owner  before  the 
credit  had  expired.  In  the  judgment  of  this  Court, 
the  eighth  prayer  of  the  appellant  ought  to  be  granted, 
which,  upon  the  facts  therein  stated,  denied  to  the 
appellees  the  right  to  recover  in  this  proceeding  any 
of  the  items  in  their  lien  claim  filed  which  were  in- 
cluded in  the  note  and  receipt  given  in  evidence." 


II. 

Corey  Brothers  Construction  Company  made  this  Con- 
tract and  Entered  Upon  This  Work  Without  Com- 
plying  With  the  Foreign  Corporation  Laws  of  the 
State  of  Idaho,  the  Contract  Cannot  he  Enforced  in 
any  Court,  State  or  Federal,  and  Appellee  Is  Not  En- 
titled to  a  Mechanics'  Lien  Based  on  Such  Contract 
and  Work. 

Corey  Brothers  Construction  Company  is  a  Utah  cor- 
poration. This  contract  was  made  in  Idaho  with  an  Idaho 
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corporation  in  June,  1909.  The  contract  provided  for  its  be- 
ing executed  in  Idaho  and  this  appellee  commenced  work 
in  Idaho  about  June  15th,  1909,  and  carried  it  on  there. 
On  August  5th,  1909,  this  appellee  obtained  a  certificate 
of  the  Secretary  of  State  (Rec.  p.  537),  that  it  was  auth- 
orized to  do  business  in  the  State  of  Idaho,  having  filed 
its  articles  of  incorporation  with  the  Secretary  of  State 
on  that  date  and  its  designation  of  agent  for  the  service 
of  process  (plaintiff's  Exhibits  31  and  34).  A  copy  of  the 
articles  had  been  filed  with  the  County  Recorder  of  Custer 
County  shortly  before  (plaintiff's  Exhibit  33).  These  are 
the  facts  relied  upon  to  show  the  compliance  of  appellee 
with  the  Idaho  law. 

The  Idaho  Constitution,  Article  XI,   Section   10,   pro- 
vides : 

"No  foreign  corporation  shall  do  any  business  in 
this  State  without  having  one  or  more  known  places 
of  business,  and,  an  authorized  agent  or  agents  in  the 
same,  upon  whom  process  may  be  served,  and  no  com- 
pany or  corporation  formed  under  the  laws  of  any 
other  country.  State,  or  Territory,  shall  have  or  be 
allowed  to  exercise  or  enjoy,  within  this  State  any 
greater  rights  or  privileges  than  those  possessed  or 
enjoyed  by  corporations  of  the  same  or  similar  char- 
acter created  under  the  laws  of  this  State." 

Section  2792  of  the  Revised  Codes  of  Idaho  provides  in 

part  as  follows: 

"Every  corporation  not  created  under  the  laws  of 
this  State  niust,  before  doing  business  in  this  State, 
file  with  the  county  recorder  of  the  county  in  this 
State  in  which  is  designated  its  principal  place  of 
business  in  this  State,  a  copy  of  the  articles  of  in- 
corporation of  said  corporation,  duly  certified  to  by 
the  Secretary  of  State  of  the  State  in  which  said  cor- 
poration was  organized,  and  a  copy  of  such  articles 
of   incorporation  duly   certified  by  such   county   re- 
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corder,  with  the  Secretary  of  State,  paying  to  the 
latter  the  same  fees  as  are  provided  by  law  to  be  paid 
for  filing  original  articles  of  incorporation.  Such  cor- 
poration must  also  within  three  months  from  the 
time  of  commencement  to  do  business  in  this  State, 
designate  some  person  in  the  county  in  which  the 
principal  place  of  business  of  such  corporation  in  the 
State  is  conducted,  upon  whom  process  issued  by 
authority  of  or  under  any  law  of  this  State,  may  be 
served,  and  within  the  time  aforesaid  must  file  such 
designation  in  the  office  of  the  Secretary  of  State,  and 
in  the  office  of  the  clerk  of  the  District  Court  for 
such  county,  and  a  copy  of  such  designation  certified 
•  by  either  of  said  officers,  must  be  evidence  of  such 
appointment.     *     *     ♦ 

"No  contract  or  agreement  made,  in  the  name  of, 
or  for  the  use  or  benefit  of,  such  corporation  prior  to 
the  making  of  such  filings  as  first  herein  provided, 
can  be  sued  upon  or  enforced  in  any  court  of  this 
State  by  such  corporation." 

Then,   after   prescribing  certain   other    penalties    and 

denying  such  corporations  the  benefit  of  the  statutes  of 

limitations,  the  section  continues : 

"Provided,  that  foreign  corporations  complying 
with  the  provisions  of  this  section  shall  have  all  the 
rights  and  privileges  of  like  domesitic  corporations, 
including  the  right  to  exercise  the  right  of  eminent 
domain,  and  shall  be  subject  to  the  laws  of  the  State 
applicable  to  like  domestic  corporations."  (Our 
italics.) 

It  is  the  testimony  of  Corey  that  the  contract  was  made 
just  before  he  started  work.  He  started  work  about  June 
15th,  which  was  about  the  date  the  Irrigation  Company 
was  incorporated.  Just  before  that  time  the  contract  and 
specifications  and  plans  were  drawn  up  and  agreed  upon, 
to  the  last  letter  and  figure,  between  complainant  on  the 
one  hand  and  the  promoters  of  the  Big  Lost  River  Irri- 
gation Company,  who  then  owned  all  the  assets  which 
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were,  on  the  organization  of  the  Company,  turned  over  to 
it  (Rec.  p.  90).  These  promoters  became  the  incorporators 
and  then  the  directors  and  officers  of  the  Company.  The 
Company  was  organized  for  the  very  purpose  of  taking 
over  the  property  owned  by  Speer  and  the  contract  already 
made  by  complainant.  The  Company  on  its  organization 
elected  directors,  officers  and  an  executive  committee. 
These  directors,  officers  and  executive  committee  all  knew 
from  the  time  they  were  so  chosen  (and  before)  that 
Corey  was  proceeding  with  the  work  under  this  contract; 
and  they  conferred  with  him  and  recogiJzed  him  and  his 
contract.  In  other  words,  they  ratified  his  'joatract,  not 
on  August  26th,  when  they  authorized  tlie  signature,  but 
promptly  on  the  organization  of  tlie  Company  and  long 
before  the  complainant  attempted  to  secure  a  license  to 
do  business  in  Idaho.  In  other  words,  this  contract  of 
appellee  became  binding  upon  the  Irrigation  Coinpary 
from  the  date  of  its  organization,  June  lotli;  and  appellee 
worked  under  this  contract  fruiji  tliat  date  until  August 
5th  before  acquiring  the  right  so  to  do  ( Kee.  p.  105,  190, 
191,  192,  226,  416).  Corey  says  that  the  con  tract,  even 
to  the  last  letter  and  figure,  was  agreed  upon  before  he 
went  to  work.  The  subsecnient  signing  of  the  contract 
was  not  its  beginning,  but  th'3  crea(;ion  of  better  evidence 
of  its  terms.  Before  June  i5th  it  was  drawn  up,  the  sig- 
natures of  the  parties  in  typevvritiiig  appended,  the  date 
of  the  execution  left  blank  and  two  blank  lines  left  for 
the  signatures  of  the  officers.  Corey  Bros.  Construction 
Company  worked  from  June  15th  to  August  5th  under 
this  contract  in  defiance  of  the  Idaho  statute.  The  al- 
legations of  the  bill  of  complainant  (Rec.  p.  7)  are  to  the 
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effect  that  the  contract  between  the  Corey  Brothers  Con- 
struction Company  and  the  Irrigation  Company  was  in 
full  force  and  effect  on  June  15th,  1909. 

The  facts  above  recited  show  clearly  that  at  the  time 
the  contract  was  made  upon  which  this  action  is  based  and 
the  work  begun  under  it,  Corey  Brothers  Construction 
Company  had  not  complied  with  the  Constitution  and 
statutes  of  Idaho  as  to  foreign  corporations,  and  the  only 
question  to  be  determined  is  as  to  the  effect  of  such  non- 
compliance when  properly  pleaded  by  defendants  in  an 
action  brought  in  the  Federal  Court  sitting  in  Idaho 
wherein  the  foreign  corporation  seeks  the  benefit  of  a  me- 
chanic's lien  conferred  by  the  Idaho  statute.  Appellants 
contend  that  this  foreign  corporation  is  no  more  entitled 
to  sue  upon  this  contract  in  the  Federal  Court  than  in  the 
State  Court  and  that  it  certainly  is  not  entitled  to  a  me- 
chanic's lien  based  on  such  contract. 

We  are  aware  that  the  Federal  Courts  have  held  that 
under  a  New  York  statute  somewhat  similar,  though  not 
the  same,  as  this  Idaho  statute,  a  foreign  corporation,  do- 
ing business  in  New  York  without  having  procured  a  li- 
cense so  to  do,  may  sue  in  the  Federal  Courts,  though  de- 
nied the  privilege  of  suing  in  the  State  Courts  of  New 
York.  This  rule,  however,  is  based  squarely  on  the  prop- 
osition that  the  court  of  last  resort  in  New  York  has  held 
that  a  co)itract  so  made  in  New  York  hy  a  foreign  cor- 
poration doing  business  there  imthoiit  a  license,  is  valid 
and  enforceable,  except  in  the  New  York  State  courts. 

The  Federal  Courts  have  held,  as  indeed  they  must, 
that  the  construction  placed  upon  this  statute  by  the  New 
York  Court  of  Appeals  is  binding  on  the  Federal  Courts; 
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and  the  New  York  Courts,  having  held  that  such  a  con- 
tract is  binding  and  enforceable,  except  in  the  New  York 
State  Courts,  the  duty  of  the  Federal  Courts  is  plain. 

That,  hoiceuer,  is  not  the  situation  here.  The  Idaho  Sta- 
tute and  Constitution,  as  construed  by  the  Idaho  Supreme 
Court,  has  the  same  meaning  as  the  Wisconsin  Statute, 
considered  in  Diamond  Glue  Co.  vs.  United  States  Glue 
Co.,  187  U.  S.  611 ;  also  reported  in  103  Fed.  838.  That 
Wisconsin  Statute  said  that  such  a  contract  by  a  non- 
complying  corporation  should  be  toid  on  its  hehulf  hut 
enforceable  against  it;  which  of  course,  means  that  it  is 
not  void  at  all ;  but  merely  that  while  enforceable  against 
the  company  it  is  unenforceable  by  it  anywhere.  That 
statute  was  upheld  by  the  United  States  Supreme  Court. 
The  language  of  the  Idaho  Supreme  Court  gives  to  the 
Idaho  statute  precisely  the  same  meaning. 

The  United  Staters  Supreme  Court  has  firmly  estab- 
lished the  rule  that  the  Federal  Courts  will  follow  the 
construction  of  the  highest  courts  of  the  State  in  regard 
to  the  validity  or  enforceability  of  contracts  made  in  vio- 
lation of  the  foreign  corporation  laws. 

Diamond  Glue  Co.  vs.  United  States  Glue  Co.,  187 
U.  S.  611 ;  47  L.  Ed.  329. 

Chattanooga  Bldg.  &  Loan  Assn.  vs.  Denson,  189 
U.  S.  408,  47  L.  Ed.  871. 

David  Lupton's  Sons  Co.  vs.  Auto.  Club,  225  U.  S. 
489,  56  L.  Ed.  1177. 

An  examination  of  the  Idaho  cases  on  the  subject  dis- 
closes that  such  contracts  are  declared  to  be  unlawful  and 
void  when  sued  upon  by  the  offending  corporation,  al- 
though the  defendant  may  waive  the  objection  by  failure 
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to  plead  it,  but  that  the  contract  may  be  enforced  as 
against  the  foreign  corporation  and  its  invalidity  does 
not  entitle  a  party  dealing  with  the  corporation  to  af- 
firmative relief  because  of  such  invalidity. 

The  first  case  construing  this  section  was  Katz  vs.  Her- 
rick,  12  Idaho  1;  86  Pac.  873.  This  was  an  action  on  a 
note  made  to  a  foreign  corporation  which  had  not  com- 
plied with  the  statute  when  the  note  was  made,  although 
it  did  comply  subsequently.  Tihe  plaintiff  was  an  endor- 
see with  notice.  The  Court  held  the  provision  of  the  con- 
stitution self-executing,  that  the  statute  was  mandatory 
and  that  the  plaintiff  could  not  recover.  The  Court  said 
with  reference  to  the  section  of  the  Idaho  constitution 
quoted  above: 

"It  will  be  seen  that  in  the  very  inception  of  our 
existence  as  a  State  the  framers  of  the  constitution 
provided  that  no  foreign  corporation  shall  do  any 
business  in  this  state  without  having  first  authorized 
a  legal  agent  in  this  state  upon  whom  process  may  be 
served,  and  also  having  established  a  known  place  of 
business.  This  provision  of  the  constitution  is  self- 
acting,  and  self-operative  to  the  extent  that  it  re- 
quires the  facts  therein  enumerated  to  actually  exist 
at  the  time  such  corporation  begins  to  transact  busi- 
ness within  the  state.  The  constitution,  however, 
failed  to  require  the  corporation  to  furnish  evidence 
of  such  facts  and  make  the  same  a  matter  of  record 
within  any  designated  office  or  offices.  The  legislature, 
nevertheless,  in  the  exercise  of  its  undoubted  power 
and  authority,  enacted  Section  2653  and  thereby 
pointed  out  the  specific  acts  and  things  necessary  to 
be  done  by  any  foreign  corporation  in  compliance 
with  the  constitution  and  statutory  provisions,  and 
in  order  to  entitle  it  to  do  business  within  this  state. 
The  people,  in  adopting  Section  10  of  Article  11  of 
the  Constitution  clearly  announced  and  proclaimed 
the  policy  of  the  State  toward  foreigTi  corporations, 
and  have  said  in  unmistakable  language  that  such 
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artificial  beings  existing  only  by  the  will  of  a  foreign 
state,  7niist  subject  themselves  to  the  jurisdiction  and 
the  laio  of  this  state  before  they  can  have  any  recog- 
nition or  legal  existence  within  its  borders." 
(page  16).     *     *     * 

"It  will  be  seen  that  the  Constitution  requires  that 
a  corporation  shall  have  an  authorized  agent  and  a 
known  place  of  business  before  transacting  any  busi- 
ness within  the  State.  The  statute  says  that  ^before 
doing  business  in  this  state'  a  foreign  corporation 
must  comply  with  the  statute,  etc.  It  also  provides 
that  no  contract  or  agreement  can  be  enforced  by 
any  corporation  that  has  failed  to  comply  with  the 
statute.  This  language  seems  to  us  to  clearly  indi- 
cate both  the  intention  of  the  framers  of  the  constitu- 
tion and  of  the  legislature  to  prohibit  any  transaction 
of  business  until  the  statute  has  been  complied  with. 
The  purpose  and  spirit  of  these  provisions  indicate  a 
clear  intent  to  make  such  contracts  unlawful.  It 
would  hardly  be  consonant  with  the  duties  of  the 
courts  and  the  office  of  the  judicial  department  of 
the  State  to  uphold  and  enforce  contracts  at  the  in- 
stance and  on  the  application  of  corporations  or  in- 
dividuals that  have  transacted  business  in  the  man- 
ner and  under  conditions  which  both  the  framers  of 
the  Constitution  and  the  legislative  department  of 
the  State  have  said  shall  be  unlawful.  The  courts 
are  established  for  the  purpose  of  upholding  and  en- 
forcing the  Constitution  and  laws  of  the  State,  and 
when  once  the}'  have  arrived  at  the  purpose  and  in- 
tent of  the  law-making  department,  it  is  their  duty 
to  enter  such  judgment  and  decrees  as  will  render  ef- 
fective that  intent.  The  corporations  that  have  trans- 
acted business  without  observing  the  legal  require- 
ments, and  also  their  assignees  ivith  notice,  are  there- 
fore left  icithout  a  remedy  for  the  enforcement  of 
such  contracts.    (Pages  IT  and  18).  (Our  italics). 

Agan,  in  the  same  case  on  rehearing,  the  court  used  this 

language : 

"We  take  it  that  when  the  framers  of  the  Constitu- 
tion said  that  'No  foreign  corporation  shall  do  afiy 
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business  in  this  State  without  having  one  or  more 
known  places  of  business  and  an  authorized  agent,' 
etc.,  and  the  people  adopted  it  into  their  organic  law% 
that  they  meant  exactly  what  the  clear  and  unmis- 
takable language  employed  implies.  We  cannot  un- 
derstand how  such  language  can  require  construction 
or  interpretation.  It  carries  with  it  on  its  face  its  own 
construction  and  meaning." 

On  page  18  the  Court  also  quotes  with  approval  from 

Clark  and  Marshall  on  Private  Corporations  at  Sec.  847-B 

of  Vol.  3,  as  follows  : 

"Most  of  the  courts  hold  that  the  object  of  the  stat- 
ute is  to  prohibit  foreign  corporations  on  grounds  of 
public  policy,  from  doing  any  business  in  the  Stat© 
until  they  have  complied  with  all  the  conditions  pre- 
cedent prescribed  by  the  statute;  that  this  prohibi- 
tion is  absolute,  and  renders  illegal  contracts  made 
by  a  foreign  corporation  in  the  State  in  violation  of 
the  statute,  and  that  since  the  contract  is  thus  ille- 
gal, the  corporation  cannot  maintain  an  action  to  en- 
force the  same.'' 

The  Court  also  quotes  with  approval  from  the  opinion 
of  Justice  Walker  in  Cincinnati  Mutual  Health  Assur- 
ance Co.  vs.  Rosenthal,  55  111.  85: 

"When  the  Legislature  prohibits  an  act,  or  declares 
that  it  shall  be  unlawful  to  perform  it,  every  rule  of 
interpretation  must  say  that  the  Legislature  intended 
to  interpose  its  power  to  prevent  the  act,  and,  as  one 
of  the  means  of  its  prevention,  that  the  courts  sJmll 
hold  it  void.  This  is  as  manifest  as  if  the  statute  had 
declared  that  it  should  be  void.  ♦  *  •  To  permit 
such  contracts  to  be  enforced,  if  not  offering  a  pre- 
mium to  violate  a  law,  it  certainly  withdraws  a  large 
portion  of  the  fear  that  deters  men  from  defying  the 
lay.  To  do  so  places  the  person  who  violates  the  law 
on  an  equal  footing  with  those  who  strictly  observe 
its  requirements.  That  this  contract  is  absolutely  void 
as  to  appellee  we  entertain  no  doubt." 
The  Court  also  said  (p.  28)  : 

"We  fail  to  see  anj  greater  evil  in  allowing  a  citi- 
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zen  to  interpose  as  a  defense  the  fact  that  a  foreign 
corporation  has  failed  to  comply  with  the  constitu- 
tion and  statute  in  appointing  an  agent  and  establish- 
ing a  known  place  of  business,  than  there  isi  in  allow- 
ing such  companies  to  come  into  the  state  and  prey 
upon  its  citizens  in  total  disregard  of  the  law  and  say 
that  such  contracts  are  binding  and  enforceable.  We 
have  never  held,  and  never  intended  so  to  do,  that  such 
contracts  are  entirely  and  absolutely  void.  On  the 
contrary,  we  intimated  in  the  original  opinion  that 
they  are  enforceable  on  the  side  of  the  party  icith 
whom  they  have  assumed  to  contract.  We  did  say, 
however,  that  the  corporation  should  be  without  any 
remedy  in  the  courts  on  an  action  to  enforce  contracts 
made  Iby  them  while  in  default  of  compliance  with  the 
requirements  of  law.  The  evil  does  not  exist  so  much 
in  the  contract  as  in  the  legal  existence  of  one  of  the 
contracting  parties. 

"They  come  into  the  state,  transact  business  in  some 
capacity,  but  refuse  to  comply  with  the  laws  of  the 
state  that  gives  them  a  standing  within  its  jurisdic- 
tion as  corporations.  They  do  business,  therefore, 
without  name,  identity  or  legal  existence.^' 

The  case  of  Valley  Lumber  Company  vs  Driessel,  13 
Idaho,  662;  93  Pac.  765,  discussed  the  subject  fully,  al- 
though the  case  was  decided  solely  on  a  question  of  plead- 
ing. The  Court  distinguishes  three  lines  of  cases  on  this 
subject : 

First.  States  like  California,  which  hiold  that  the  right 
of  action  is  merely  suspended  until  compliance,  and,  there- 
fore, non-compliance  must  be  pleaded  as  an  affirmative 
defense. 

Second.  States  which  hold  that  such  contracts  are  void 
and  compliance  is  a  condition  precedent  to  the  cause  of 
action  and  must  be  pleaded  by  plaintiff. 

Third.  States  where  non-compliance  will  not  be  pre- 
sumed and  the  defendant  waives  the  objection  unless  he 
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puts  the  fact  of  compliance  in  issue  by  demurrer  or  an- 
swer. 

The  Idaho  Court  took  this  third  or  intermediate  posi- 
tion, which  differs  from  the  second  only  in  the  matter  of 
pleading.  Under  the  second  view  a  complaint  is  open  to 
general  demurrer  where  it  fails  to  allege  compliance  and 
in  the  latter  case  it  is  open  to  special  demurrer  for  want 
of  capacity  to  sue.  In  the  former  case  as  the  defect  goes 
to  the  cause  of  action  it  can  be  raised  even  on  appeal, 
while  in  the  latter  case  as  the  Idaho  Court  held  in  the 
Driessel  case,  it  cannot  be  so  raised.  In  neither  case  are 
contracts  absolutely  void  because  they  can  always  be  en- 
forced against  the  foreign  corporation,  so  in  the  Driesell  ] 
case  the  Court  said,  referring  to  Katz  vs.  Herrick,  .mpra : 

'"The  Court  there  held  that  the  non-complying  for- 
eign corporation  had  no  legal  existence  in  this  State 
and  under  the  laic  ivas  uyithout  a  remedy  for  the  en- 
forcenient  of  any  contract  made  hy  it  ivithin  the 
State,  but  did  not  hold  that  its  contracts  were  abso- 
lutely void." 

In  the  later  case  of   War  Eagle  Mining  Company  vs. 

Dickie,  14  Idaho  534;  94  Pac.  1034,  the  Court  said: 

''In  limine  it  is  proper  to  announce  that  our  further 
consideration,  since  deciding  the  case  of  Katz  vs.  Her- 
rick,  of  Section  10,  Article  11,  of  the  Constitution, 
and  of  our  legislative  enactment  in  accordance  there- 
with, have  all  tended  to  reinforce  the  conviction  that 
the  principles  announced  in  that  case  are  correct  and 
sound  and  we  have  no  fnclination  whatever  to  de- 
part from  them  in  any  respect." 

This  statement  effectually  disposes  of  any  contention 

that  the  Court  qualified  its  decision  in  the  Katz  vs.  Her- 

rick  case  by  the    decision    in    Valley    Lumber    Co.    vs. 

Driessel. 
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The  later  decision  of  Tarr  vs.  Western  Loan  &  Savings 
Co.  15  Idaho  741;  99  Pac.  1049,  shows  clearly  the  con- 
struction put  upon  such  contracts  by  the  Idaho  Supreme 
Court.  Here  plaintiff  brought  suit  for  the  cancellation  of 
a  mortgage  on  the  ground  that  it  was  executed  in  favor 
of  a  foreign  corporation  which  had  not  complied  with  the 
statute,  and,  therefore,  was  null  and  void.  The  foreign 
corporation  filed  its  ansAxer  and  a  cross-complaint  for 
the  foreclosure  of  the  mortgage.  Plaintiff  answered  the 
cross-complaint  setting  up  defendant's  non-compliance. 
The  lower  court  granted  judgment  for  foreclosure.  On  ap- 
peal this  decision  was  reversed,  the  Court  holding  that  the 
statute  was  mandatory  and  that  a  compliance  after  the 
contract  was  made,  but  long  before  suit  was  brought, 
could  not  avail  the  corporation.  The  Court  also  held  that 
paying  interest  to  the  corporation  could  not  estop  the 
plaintiff  to  plead  non-compliance.  On  the  other  hand,  the 
Court  indicated  that  plaintiff  who  had  received  a  benefit 
under  the  contract,  was  not  entitled  to  affirmative  relief 
by  cancellation. 

We  submit  that  these  cases  have  construed  the  Idaho 
Constitution  and  Statute  to  mean  that  contracts  entered 
into  by  non-complying  foreign  corporations  are  invalid 
and  unenforceable  in  suits  brought  by  it  or  its  assignees 
with  notice,  but  such  contracts  may  be  enforced  against  it. 

We  are  not  unmindful  that  the  learned  judge  of  the  Dis- 
trict Court  who  wrote  the  opinion  in  the  case  at  bar,  in  the 
case  of  Colby  vs.  Cleaver,  169  Fed.  206,  held  that  a  foreign 
corporation,  which  had  not  complied  with  Section  2653  of 
the  Idaho  Statutes,  might  sue  in  the  Federal  Court.  We 
respectfully  submit,  hoAvever,  first,  that  the  Court  therein 
misconstrued  the  holdings  of  the  Idaho  Supreme  Court  on 
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this  Statute.  As  we  read  the  Idaho  decisions,  they  hold 
such  a  contract  as  being  unenforceable  by  the  corporation. 
anywhere.  If  that  is  true  it  must  follow  that  it  could  not 
be  enforced  in  the  Federal  Court,  not  because  the  statute 
says  that  the  contract  cannot  be  enforced  in  the  Federal 
Court,  for  perhaps  the  State  has  no  right  to  limit  the  juris- 
diction of  the  Federal  Court,  but  because  that  statute,  as 
construed  by  the  Idaho  Supreme  Court,  fixes  the  status  of 
such  a  contract  as  being  unenforecable  by  the  corporation. 
But  in  the  case  of  Hill  vs.  Empire  State-Idaho  M.  &  D. 
Co.,  156  Fed.  797,  the  same  learned  judge  said,  with  refer- 
ence to  the  identical  statute: 

"Thereupon  it  is  provided  that  contracts  and  deeds 
made  or  taken  by  such  corporation  while  in  default 
shall  be  void,  and  other  penalties  are  prescribed." 

But  again :  the  right  of  the  plaintiff  to  claim  a  mechan- 
ic's lien,  if  any,  rests  upon  Section  5110  of  the  Idaho  Re- 
vised Code,  which,  among  other  things,  provides :       ' 

"Every  person  performing  labor  upon  or  furnish- 
ing material  to  be  used  in  the  construction,  etc.,  has  a 
lien  upon  the  same  for  the  work  or  labor  done  or 
material  furnished,"  etc. 

In  the  light  of  the  language  above  quoted  from  Katz  vs. 
Her  rick,  construing  and  interpreting  the  provision  of  the 
Constitution  of  Idaho,  can  it  be  said  that  a  foreign  cor- 
poration is  within  the  meaning  of  the  word  "person"  as 
found  in  Section  5110  of  the  Idaho  Revised  Code?  Can 
it  be  said  that  a  corporation  which  has  no  legal  existence 
within  a  State  is  entitled  to  statutor\^  rights  conferred  by 
the  State? 

We  think  it  clear  that  a  non-complying  foreign  corpor- 
ation is  not  a  "person"  within  the  meaning  of  such  a  law. 


Philadelphia  Fire  Association  vs.  New  York,  119 

U.  S.  110. 
Pembina  vs.  Pennsylvania,  125  U.  S.  181. 

The  above  cases  do  not  have  reference  to  statutes  giv- 
ing the  right  to  a  mechanic's  lien,  but  they  do  in  principle 
hold  that  a  foreign  corporation  is  not  entitled  to  the  pro- 
tection accorded  to  a  corporation  which  has  complied  with 
the  laws  of  the  State. 

We  submit  that  when  due  consideration  is  given  to 
the  language  of  the  Constitution  of  the  State  of  Idaho,  as 
above  pointed  out  (and  this  provision  of  the  Constitution 
does  not  seem  to  have  been  considered  by  the  Court  in 
Colby  vs.  Cleaver,  supra),  no  lien  can  be  established  in  fa- 
vor of  the  plaintiff  on  a  contract  entered  into,  as  alleged 
in  the  complaint,  prior  to  the  time  when  the  complainant 
attempted  to  comply  with  the  Constitution  and  the  stat- 
ute of  Idaho. 

But  the  Idaho  Statute  is  perfectly  clear  on  this  point. 
Section  2792  has  already  been  quoted  so  far  as  pertinent 
to  the  facts  in  this  case.  The  first  paragraph  of  the  sec- 
tion enumerates  the  acts  required  as  a  compliance  and  the 
second  paragraph  provides  several  penalties  for  non-com- 
pliance. Then  after  providing  that  non-complying  foreign 
corporations  are  not  entitled  to  the  benefit  of  the  statutes 

of  limitations  the  section  closes  with  the  follo^^ing  proviso: 
''Provided,  That  foreign  corporations  complying 
with  the  provisions  of  this  section  shall  have  all  the 
rights  and  privileges  of  like  domestic  corporations,  in- 
cluding the  right  to  exercise  the  right  of  eminent  do- 
main, and  shall  be  subject  to  the  laws  of  the  State  ap- 
plicable to  like  domestic  corporations." 
This  proviso  is  an  affirmative  grant  to  such  foreign  cor- 
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porations  as  comply  with  the  Idaho  statute,  of  the  rights 
and  privileges  of  domestic  corporations.  It  doubtless  was 
intended  to  apply  to  all  the  rights  and  privileges  of  cor- 
porations, common  law  and  statutory,  but  it  must  cer- 
tainly apply  to  rights  such  as  the  right  to  a  mechanics'  lien, 
which  is  purely  a  creature  of  statute;  otherwise,  the  pro- 
viso is  wholly  without  meaning. 

Here  we  have  this  question  presented.  A  citizen  of  Utah 
goes  into  the  Federal  Court  in  Idaho,  not  for  the  purpose 
of  establishing  his  rights  under  the  common  law,  or  of 
establishing  any  rights  arising  under  general  law  as  ad- 
ministered by  courts  of  equity,  but  for  tJie  purpose  of  en- 
forcing a  right  claimed  under  an  Idaho  statute.  Will  the 
Federal  Court  in  such  suit,  based  on  an  Idaho  statute, 
give  him  rights  which  he  could  not  get  in  an  Idaho  court? 
If  so,  the  situation  is  anomalous  indeed. 

The  Federal  Court  will,  of  course,  enforce  Idaho  laws 
when  its  jurisdiction  is  properly  invoked.  That  is  to  say 
the  Federal  Court,  sitting  in  Idaho,  will  enforce  Idaho 
laws  or  statutes  when  passing  upon  a  contract  to  which 
Idaho  laws  or  statutes  apply ;  just  the  same  as  a  Federal 
Court,  sitting  in  Idaho,  would  enforce  California  laws  or 
statutes  when  passing  upon  a  contract  to  which  California 
laws  or  statutes  apply.  But,  it  is  a  novel  spectacle,  indeed, 
we  respectfully  submit,  to  observe  a  complainant  invoking 
in  a  Federal  Court  anywhere,  the  laws  or  statutes  of  any 
State,  and  in  the  same  breath  asking  the  Court  to  give  him 
relief  based  upon  those  State  laws  or  statutes,  which  the 
courts  of  that  State  would  deny  him. 

We  wish  to  review  briefly  the  holdings  of  the  Federal 
Courts  upon  foreign  corporation  statutes  which  are  sub- 
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stantially  similar  to  the  Idaho  statute,  because  we  think 
they  are  conclusive  of  this  question  and  of  this  entire  case 
as  far  as  Corey  Brothers  Construction  Company  is  con- 
cerned. 

The  Wisconsin  statute  has  been  referred  to  supra.  In 
construing  that  statute  in  the  case  of  Diamond  Glue  Co. 
vs.  U.  S.  Glue  Co.  103  Fed.  838,  the  Court  said,  at  page 
839: 

"Dependent  upon  assent  of  the  State,  express  or 
implied,  it  is  clear  that  the  assent  may  be  granted 
upon  such  terms  as  the  Legislature  may  impose  (Paul 
vs.  Virginia,  supra),  and  that  an  enactment  within 
the  power  of  the  State  which  prohibits  the  transac- 
tion of  business  therein  by  foreign  corporations  ex- 
cept upon  compliance  with  certain  conditions  invali- 
dates any  contract  entered  into  in  violation  of  the 
statute,  so  that  the  contract  cannot  be  enforced  in 
any  Court  administering  the  law  in  such  State  {Man- 
ufacturing Co.  vs.  Ferguson,  113  U.  S.  727,  733;  5 
Sup.  Ct.  739,  28  L.  Ed.  1137,  and  cases  cited).  Where 
the  prohibition  is  plain,  this  rule  governs  equally  with 
or  icithout  express  terms  in  the  statute  declaring  the 
invalidity  o/  the  contract."     (Citing  cases). 

This  decision  Avas  affirmed  in  187  U.  S.  611,  the  Court 
holding  that  it  was  bound  to  enforce  the  Wisconsin  statute 
as  construed  by  the  Wisconsin  courts. 

In  Cooper  Mfg.  Co.  vs.  Ferguson,  113  U.  S.  727,  the 

Court  said  : 

"It  must  be  conceded  that  if  the  contract  on  which 
the  suit  was  brought  was  made  in  violation  of  the  laws 
of  the  State,  it  cannot  he  enforced  in  any  Court  sitting 
in  that  State  charged  n-ith  the  enforcement  of  its 
laws." 

The  Alabama  Constitution,  Article  14,  Section  4,  pro- 
vides : 

"No  foreign  corporation  shall  do  any  business  in 
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this  State  without  having  at  least  one  known  place  of 
business,  and  an  authorized  agent  or  agents  therein; 
and  sucli  corporation  may  be  sued  in  any  county 
where  it  does  business  by  service  of  process  upon  an 
agent  anywliere  in  this  State." 

This  is  substantially  the  same  as  the  Idaho  Constitu- 
tion. The  statutes  enacted  to  carry  out  this  provision 
also  closely  resemble  the  Idaho  statute,  and  have  been 
clearly  construed  by  the  State  and  Federal  Courts. 

Sections  8612  and  3643  of  the  Alabama  Code  of  1907 

(Sections  1316  and  1317  of  the  1806  Code)   provide  for 

the  filinii'  of  a  written  designation  of  agent.     Section  3644 

(formerly  1318)  provides: 

"It  is  unlawful  for  any  foreign  corporation  to  en- 
gage in  or  transact  any  business  in  this  State  before 
filing  the  written  statement  provided  for  in  the  two 
preceding  sections." 

Sections  3647  and  3648  (formerly  1321  and  1322)  pro- 
vide for  a  franchise  tax  upon  foreign  corporations,  and 
Section  3649   (formerly  1323)   provides  that: 

"All  contracts  made  in  this  State  by  any  foreign 
corporation  which  has  not  complied  with  the  pro- 
visions of  the  two  preceding  sections,  shall  at  the 
option  of  the  other  party  to  the  contract,  be  wholly 
void." 

The  Idaho  statute  as  construed  by  its  Supreme  Court 
reaches  exactly  the  result  prescribed  by  the  provision  last 
quoted,  but  the  courts  in  construing  the  Alabama  statute 
have  paid  but  little  attention  to  this  provision. 

In  Chattanooga  Bldg.  &  Loan  Assn.  vs.  Denson,  189  U. 
S.  408 ;  47  L.  Ed.  870,  the  question  of  the  enforceability  of 
such  a  contract  in  the  Federal  Court  was  squarely  raised 
and  both  the  Circuit  Court  of  Appeals  and  the  Supreme 
Court  held  that  the  foreign  corporation  could  not  recover. 
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(See  107  Fed.  777).    The  Supreme  Court,  after  referring 

to  a  number  of  Alabama  eases,  said  at  page  413 : 

''These  cases  constitute  an  interpretation  of  the 
Constitution  and  statutory  provisions  and  clearly 
hold  that  any  act  in  the  exercise  of  corporate  func- 
tions is  forbidden  to  a  foreign  corporation  which  has 
not  complied  with  the  Constitution  and  Statutes  and 
that  the  contracts  hence  resulting  are  illegal  and  can- 
not be  enforced  in  the  courts/' 

Two  more  recent  cases  on  the  Alabama  law  are:  In  re 
Conecuh  Lumber  Co.,  180  Fed.  249,  and  Thomas  vs.  Bir- 
mingham Ry.  L.  &  P.  Co.  195  Fed.  340. 

In  the  latter  case,  in  holding  that  the  foreign  corpora- 
tion could  not  recover  on  the  contract  nor  upon  an  implied 
contract  arising  from  full  performance  on  its  part,  the 
Court  said,  at  page  342 : 

"Tihe  plaintiff  contends  that  the  statute  does  not 
preclude  the  plaintiff  from  seeking  redress  in  the  Fed- 
eral Court.  This  is  undoubtedly  the  rule  where  the 
effect  given  to  the  state  statute  by  the  courts  is  that  it 
merely  prevents  the  maintenance  of  a  suit  by  the  de- 
linquent corporation.  Johnson  vs.  New  York  Brew- 
eries Co.,  178  Fed.  513 ;  101  C.  C.  A.  639.  The  rule  is 
otherwise  where  the  effect  of  the  Legislature  is  to 
render  void  all  contracts  made  and  transactions  done 
by  the  delinquent  corporation  within  the  State.  John- 
son vs.  New  York  Breweries  Co.  178  Fed.  513;  101  0. 
C.  A.  639 ;  Chattanooga.  Building  Association,  vs.  Den- 
son,  189  U.  S.  408 ;  23  Sup.  Ct.  630 ;  47  L.  Ed.  870. 

"The  Alabama  legislation  has  been  construed  by  its 
court  of  last  resort  to  invalidate  contracts  and  trans- 
actions done  within  the  state  by  foreign  corporations 
which  have  not  qualified  themselves  to  engage  in  busi- 
ness therein.  Dudley  vs.  Collier,  87  Ala.  431;  6  South 
304,  13  Am.  St.  Rep.  55.  Alahama  West  Railroad  Co. 
vs.  Tally  Bates  Construction  Co.  162  Ala.  396,  50 
South.  341;  American  Amusement  Co.  vs.  East  Lake 
Chutes  Co.  (Ala.)  56  South.  961.  Muller  Co.  vs.  First 
National  Bank  of  Dothan  (Ala.)  57  South.  762.   The 
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Federal  Courts  will  follow  the  construction  of  the 
Alabama  Constitution  and  Statutes  in  this  respect. 
Chatanooga  Building  Association  vs.  Denson,  189  U. 
S.  408;  23  Sup.  Ct.  630;  47  L.  Ed.  870.  From  this  it 
results  that  no  action  can  he  maintained  upon  a  con- 
tract, subject  to  this  infirmity  under  the  Alabama 
Statute  in  the  Federal  Court." 

The  Pennsylvania  Constitution,  Article  16,  Section  5, 

provides : 

"No  foreign  corporation  shall  do  business  in  this 
state  without  having  one  or  more  places  of  business 
and  an  authorized  agent  or  agents  in  the  same  upon 
whom  process  may  be  served." 

This  provision  is  identical  with  Article  11,  Section  10,  of 
the  Idaho  Constitution. 

The  Pennsylvania  statute  (P.  L.  108,  passed  in  1874)  is 
in  part  as  follows: 

''Section  1.  Be  it  enacted,  etc.,  that  from  and  af- 
ter the  passage  of  this  act,  no  foreign  corporation 
shall  do  any  business  in  this  commonwealth,  until 
said  corporation  shall  have  established  an  office  or 
offices  and  appointed  an  agent  or  agents  for  the  trans- 
action of  its  business  therein. 

"Sec.  2.  It  shall  not  be  lawful  for  any  such  cor- 
poration to  do  anj'  business  in  this  commonwealth, 
until  it  shall  have  filed  in  the  office  of  the  Secretary 
of  the  commonwealth  a  statement,  under  the  seal  of 
said  corporation,  and  signed  by  the  President  and 
Secretai-^^  thereof,  showing  the  title  and  object  of 
said  corporation,  the  location  of  its  office  or  offices, 
and  the  name  or  names  of  its  authorized  agent  or 
agents  therein.     »     *     •     " 

These  provisions  have  been  passed  upon  a  number  of 
times  by  the  Circuit  Court  of  Appeals  of  the  Third  Circuit. 

In  McCanna  and  Fraser  Go.  vs.  Citizens  Trust  and 
Surety  Co.  24  C.  C.  A.  11;  76  Fed.  420,  the  Court  said,  at> 
page  421 : 
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''The  plaintiff  did  not  comply  with  the  second  sec- 
tion, and  consequently  its  business  transacted  here 
was  unlawful.  The  construction  and  effect  of  the 
statute  haA^e  several  times  been  considered  by  the 
Supreme  Court  of  the  State  (whose  decisions  in  this 
regard  are  binding  on  us)  and  that  Court  has  held 
that  the  transaction  of  business  in  Pennsylvania  by  a 
foreign  corporation,  under  such  circumstances,  and 
all  contracts  pertaining  to  it,  are  unlawful." 

The  same  rule  was  followed  by  that  Court  in  the  more 
recent  case  of  Pittsburg  Construction  Co.  vs.  West  Side 
Etc.  Co.  83  C.  C.  A.  501 ;  151  Fed.  929,  and  in 

Colonial  Trust  Co.  vs.  Montello  Brick  Works,  97 

C.  C.  A.  144,  172  Fed.  310. 
Buffalo  Ref.  Macli.  Co.    vs.    Penn    H   and    P.    Co. 
102  C.  C.  A.  196,  178  Fed.  60G. 
The  Federal  cases  on  the  Oregon  statute  are  also  very 
instructive.     There  is  no  constitutional  provision  in  Ore- 
gon corresponding  to  Article  11  of  Section  10  of  the  Idaho 
Constitution,  but  there  has  been  a  similar  statute  since 
]864.     This  statute  was  construed  to  render  the  contract 
void,  and  this  construction  was  followed  in  the  Federal 
Courts : 

Cormnercial  Bank   vs.   Sherman,  28  Ore.   573;  43 

Pac.  658. 
Re  Comstock,  3  Sawy.  218,  F.  C.  3078. 
Setnjile  vs.  Bank  of  Brit.  Col.  5  Sawy.  88,  F.  C. 
12659. 
In  1903  the  foreign  corporation  law  was  amended,  and 
that  statute  confirmed  the  previous  construction,  provid- 
ing in  part  as  follows  (Lord's  Oregon  Laws,  Sec.  6726)  : 

"Every  foreign  corporation  ♦  «  »  shall  file  the 
declaration  and  pay  the  entrance  fees  hereinafter 
provided  and  shall  duly  execute  and  acknowledge  a 
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power  of  attorney  *  *  *  and  such  power  of  at- 
torney shall  appoint  some  person  *  *  *  as  attor- 
ney in  faet  for  such  corporation  for  service  of  pro- 
cess *  *  *  .  It  shall  be  the  duty  of  every  such 
foreii-n  corporation,  joint  stock  company,  or  associa- 
tion,"to  niaiutain  at  all  times  within  this  State  some 
qualified  person  as  its  attorney  in  fact  as  herein  pro- 
vided, and  in  default  thereof  it  shall  not  be  entitled 
to  transact  any  business  within  this  State  or  main- 
tain any  miit,  action,  or  jyroceeding  in  its  courts.'^ 
(Our  italics). 

In  the  case  of  Cyclone  Mining  Co.  vs.  Baker  Light  and 
Power  Co.  165  Fed.  996,  Judge  Wolverton,  in  an  able 
opinion,  discussed  the  effect  of  this  statute  upon  the  con- 
tracts of  non-complying  corporations.  The  wording  of  the 
statute  it  will  be  seen  upon  comparison,  is  almost  identical 
with  that  of  the  Idaho  statute  and  apparently  the  1903 
act  had  not  been  construed  by  the  Oregon  Court  at  the 
time  of  the  decision.  In  sustaining  a  plea  in  abatement 
to  the  complaint  of  the  foreign  corporation,  the  Court 
said: 

"It  has  been  said  that  a  corporation  'must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  an- 
other sovereignty.'  It  cannot  become  a  corporation  or 
a  citizen  of  any  other  state  or  sovereignty  save  that 
of  its  creation.  If  it  does  business  in  another  state  or 
sovereignty,  it  does  so  with  the  will  or  consent  of  the 
latter,  either  express  or  implied.  By  comity  of  the 
states  as  relates  to  the  subject  is  meant  that  implied 
assent  by  which  a  foreign  corporation  is  permitted  to 
carry  on  its  business  in  states  other  than  that  of  its 
creation.  As  there  may  be  comity  of  contract  between 
different  states  and  sovereignties,  there  may  be  comity 
of  suit,  which,  without  else,  without  express  statutory 
regulations  touching  the  subject,  entitles  a  suitor  to 
sue  in  jurisdictions  other  than  his  own.  So  that  a  for- 
eign corporation  may  not  only  contract  abroad,  but 
may  also  sue  abroad  to  enforce  its  contracts,  under 
the  rule  of  comity,  where  not  superseded  by  statute  or 
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other  la^^ul  regulation.  A  corporation  ma}'  not 
transact  business  abroad,  however,  unless  so  permitted 
by  comity  or  by  some  regulation  of  statute  of  the  for- 
eign jurisdiction.  A  state  may  withdraw  its  implied 
assent  through  comitv,  and  it  may  inhibit  the  doing 
of  such  business  within  its  borders  absolutely,  or  it 
may  impose  such  terms  and  conditions  as  it  is  so  dis- 
posed, as  a  prerequisite  to  the  exercise  of  such  priv- 
ilege. And,  ivhere  the  policy  of  the  state  is  thus  made 
manifest  in  this  respect  through  its  legislation,  the 
courts  will  not  interpose  to  defeat  its  will,  and  will 
not  give  relief  where  none  is  intended,  and  especially 
ichere  it  is  designed  that  such  relief  should  he  with- 
held. These  principles  are  adequately  sustained  by 
federal  authority,  (Citing  cases).     »     *     ♦ 

''It  would  he  a  vain  thing  to  insist  tJuit  the  Federal 
Courts  are  not  hound  to  the  observance  of  the  rule. 
Are  not  they  in  duty  hound  to  enforce  state  laws, 
where  falling  icithin  their  cognizance  and  not  contrary 
to  the  Federal  Constitution  or  the  laws  of  Congress, 
as  well  as  the  national  laws?  If  it  were  otherwise,  the 
states  and  the  Union  could  not  well  or  long  co-exist." 
(Our  italics). 

La  Moine  L.  &  T.  Co.  vs.  Kesterson,  171  Fed.  980,  is  a 
later  case  in  the  same  Court  following  the  same  rule. 

We  are  fully  aware  that  cases  in  the  Federal  Courts 
may  be  found  which  seem  to  support  the  decision  of  the 
learned  Judge  in  Colhy  vs.  Cleaver,  and  in  the  case  at 
bar,  but  upon  analysis  it  will  be  found  that  these  cases 
have  merely  followed  State  statutes  and  courts  holding, 
as  in  California,  that  the  remedy  on  the  contract  is  mere- 
ly suspended  until  the  foreign  corporation  complies  with 
the  law;  or,  as  the  New  York  courts  expressly  hold,  that 
the  statute  merely  closes  the  Htate  courts  to  the  foreign 
corporation.  And  in  none  of  these  States  is  there  a  con- 
stitutional provision  similar  to  Article  XI,  Section  10  of 
the  Idaho  Constitution,  which  was  held  in  Katz  vs.  Her- 
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rick,  12  Ida.  1,  to  he  self-executing  and  without  any  legis- 
lation to  invalidate  contracts  made  without  compliance 
ivith  its  requirements.  This  constitutional  provision  in 
effect  says  that  every  contract  made  in  violation  of  it,  is 
unlawful. 

It  is  therefore  submitted  that  the  decision  of  the  trial 
court  is  not  only  unsustained  by  authorities,  but  is  in 
direct  contravention  to  numerous  decisions  of  the  higher 
Federal  Courts  on  very  similar  statutes.  Furthermore, 
such  a  construction  would  render  the  Idaho  statute  prac- 
tically nugatory.  In  our  western  States  there  are  a 
great  many  foreign  corporations  doing  business  on  a  large 
scale,  such  as  construction  companies,  surety  companies, 
and  the  like,  which  have  no  regular  agents  and  no  prop- 
erty regularly  within  the  State.  In  almost  every  action 
these  corporations  have  occasion  to  bring,  their  claim  ex- 
ceeds the  jurisdictional  amount,  and  under  this  construc- 
tion of  the  statute  they  can  sue  the  citizens  of  the  State 
in  the  Federal  Court  and  yet  themselvs  be  immune  from 
suit  because  of  their  failure  to  designate  an  agent;  and 
insofar  as  these  statutes  are  designed  for  revenue  pur- 
poses, the  corporation  can  set  them  entirely  at  naught 
because  it  can  have  its  remedy  in  almost  any  case  in  the 
Federal  Court.  In  the  case  at  bar,  where  the  foreign  cor- 
poration is  not  only  seeking  to  enforce  a  contract  which 
is  invalid  and  unenforceable  in  the  State  Court,  but  to 
obtain  the  benefit  of  the  statutory  right  of  a  mechanic's 
lien,  we  think  there  can  be  no  question  but  that  it  is 
without  remedy  in  the  Federal  Court  sitting  in  Idaho  and 
administering  local  law. 
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The  District  Court  Was  Without  Jurisdiction. 

As  under  Equity  Rules  47  and  48  a  party  whose  presence 
will  oust  the  jurisdiction  of  the  court  may  be  dismissed 
out  of  the  action,  provided  he  be  not  an  indispensable 
party,  the  first  question  presenting  itself  is,  what  consti- 
tutes an  indispensable  party. 

In  U.  S.  vs.  Allen,  179  Fed.  13,  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  defined  indispensable  parties 
as  follows: 

"Persons  who  not  only  have  an  interest  in  the  con- 
troversy, but  an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either  affecting  that 
interest  or  leaving  the  controversy  in  such  a  condi- 
tion that  its  final  determination  may  be  wholly  in- 
consistent with  equity  and  good  conscience." 

The  question  whether  the  Union  Portland  Cement  Com- 
pany, a  corporation  of  Utah,  and  the  other  lien  claimants, 
also  citizens  of  Utah,  were  such  indispensable  parties  that 
the  Court  had  no  right  to  dismiss  the  action  as  to  them, 
must  be  determined  largely  by  a  construction  of  the  Idaho 
Mechanics'  Lien  Act  and  the  Civil  Code  of  that  State.  In 
so  doing  it  must  be  borne  in  mind  that  while  a  particular 
right  to  a  lien  is  obtained  solely  by  virtue  of  a  Mechanics' 
Lien  Act,  yet  no  special  procedure  is  provided  by  that 
Act;  but  on  the  contrary,  Section  5124  provides  that 

"Except  as  otherwise  provided  in  this  chapter  the 
provisions  of  this  Code  relating  to  civil  actions,  new 
trials  and  appeals  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in 
this  chapter." 

In  this  respect  the  Act  is  analogous  to  the  Illinois  Mech- 
anics' Lien  Act  of  1839,  which  provided  that  in  proceed- 
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ings  under  it  the  court  should  be  vested  with  the  powers 
of  courts  of  chaucerj  and  should  be  governed  by  the  rules 
of  procedure  and  decisions  in  these  courts.  And  it  has  been 
accordingly  held  by  the  Illinois  courts  that  the  question 
of  necessary  parties  must  be  determined  by  the  rules  of 
courts  of  equity,  and  that  no  decree  should  be  entered  un- 
less all  persons  whose  interests  might  be  affected  by  the 
decree  be  made  parties. 

Kimball  vs.  Cook,  1  Gilm.  423. 

Williams  vs.  Clmpman,  70  111.  423. 

Lomax  us.  Dore,  45  111.  379. 

Rail  vs.  Sullivan,  1  111.  App.  94. 

Section  4113  of  the  Idaho  Civil  Code  provides:  "The 
Court  may  determine  any  controversy  between  parties  be- 
fore it,  when  it  can  be  done  without  prejudice  to  the  rights 
of  others  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without 
the  presence  of  otiier  parties  the  gouH  muM  then  order 
them  to  he  hronght  in,''  and  provides  for  the  manner  of 
bringing  him  in,  etc. 

Section  5120  of  the  Idaho  Code  relating  to  liens  pro- 
vides that  in  every  case  in  which  different  liens  are  as- 
serted against  any  property  the  Court  in  the  judgment 
must  declare  the  rank  of  each  lien  or  class  of  liens  which 
shall  be  in  the  following  order,  etc.  ( Providing  for  prior- 
ities). 

It  would  seem  clear  tliat  under  these  statutes  it  is  es- 
sential that  the  Court  not  only  determine  the  existence  of 
a  lien  and  its  amount  hut  also  its  rank.  In  order  that 
the  Court  determine  the  rank  of  a  lien  it  must  necessarily 
pass  upon  all  liens  asserted  against  the  property,  and  this 
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it  could  not  do  without  the  presence  of  the  other  lien 
claimants.  These  other  lien  claimants  are  therefore  under 
equitable  rules  and  the  provision  of  Sec.  5120  of  the  Idaho 
Code  indispensable  parties  without  whose  presence  the 
Court  cannot  proceed  to  a  decree. 

It  is  apparent  from  the  face  of  the  amended  bill  filed 
in  this  cause  and  sworn  to  that  the  Portland  Cement 
Company  claims  a  lien  upon  the  property  in  question.  It 
was  made  a  party  for  that  reason.  It  was  also  apparent 
that  it  was  a  citizen  of  the  same  State  as  the  complainant 
and  that,  therefore,  this  Court  could  not  take  jurisdiction, 
and  it  being  an  indispensible  party,  the  Court  could  not 
dismiss  it  out  in  order  to  retain  jurisdiction.  This  was 
not  a  case  when>  Equity  Rule  47  Ayas  applicable. 

In  Gray  vs.  Havemeyer,  53  Fed.  174,  the  necessity  of 
having  the  lien  claimants  all  before  the  court  is  well  il- 
lustrated. That  was  a  foreclosure  to  which  various  lien 
claimants  were  made  parties.  One  of  the  lien  claimants, 
Gray,  appealed  from  the  decree  of  the  Circuit  Court,  as- 
signing as  error  the  refusal  of  the  trial  court  to  adjudge 
his  claim  to  be  tlie  prior  lien.  Gray  made  the  foreclos- 
ure complainants  parties  to  his  appeal,  but  omitted  the 
balance  of  the  lien  claimants.  The  Court  of  Appeals  said 
(p.  178)  : 

"The  absence  of  necessary  parties  is  perhaps  the 
more  readily  conceivable  with  regard  to  the  mechan- 
ics's  lien-holders,  who  were  adjudged  to  stand  on  an 
equality  with  the  appellant.  By  the  decree  of  the 
Circuit  Court  it  was  determined  that  all  the  lien-hold- 
ers were  entitled  to  share  equally  in  the  proceeds  of 
the  sale  after  the  payment  of  costs  of  112.00  to  ap- 
pellant, and  of  the  sums  due  the  mortgagees.  The  ap- 
pellant now  seeks  to  have  it  declared  that  he  is  en- 
titled to  priority  over  the  other  lien-holders.     It  is 
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apparent  that  if  these  parties  had  not  been  before 
the  Circuit  Court  its  decree  icould  not  he  binding  in 
this  particuhir.  That  court  had  the  right  to  adjudi- 
cate the  question  of  priority  between  the  several  lien- 
holders  because  they  had  been  made  parties  to  the 
proceeding  and  had  been  duly  served  with  process. 
Tlie  appellant  now  seeks  to  set  aside  the  decree  of  the 
Circuit  Court,  and  to  have  this  Court  adjudicate 
anew  the  question  of  priority  between  the  several 
lien-holders,  without  bringing  before  this  Court  the 
parties  whose  rights  are  to  be  passed  upon  and  settled 
by  the  decree  now  sought  by  appellant.  The  mort- 
gagees liad  no  interest  in  that  question  and  cannot 
represent  the  absent  parties.  Of  the  persons  inter- 
ested in  the  matter  of  priority  between  the  lien-hold- 
ers, there  is  but  one  before  the  Court,  to  wit:  the  ap- 
pellant. Upon  what  theory  can  it  be  held  that  this 
Court  ought  to  proceed  to  consider  the  correctness 
of  the  decree  of  the  Circuit  Court  on  the  question  of 
the  relative  priorities  of  the  several  lien-holders  when 
none  of  them,  save  the  appellant,  would  he  hound  hy 
any  decree  ice  might  enter.  The  reasons  demanding 
the  enforcement  of  the  general  rule  that  a  count 
should  not  proceed  in  a  case,  unless  all  of  the  parties 
whose  interests  will  necessarily  be  affected  by  any 
decree  tliat  might  be  rendered  are  before  the  Court, 
are  well  stated  in  Gregory  vs.  Stetson,  133  U.  S. 
579     *     *     *      " 

In  the  Stetson  case  the  Supreme  Court  adopted  the  rule 
laid  down  by  Story's  Eq.  PI.  Sec.  72,  as  to  necessary  par- 
ties in  equity,  and  further  said : 

"The  point  was  marie  in  the  court  below  and  it  is 
also  pressed  here,  that  Mrs.  Pike  being  a  non-resident 
and  beyond  the  jurisdiction  of  the  court,  it  was  im- 
possible to  join  her  as  a  party  defendant  to  this  suit, 
and  that  it  was  therefore  unnecessary  to  attempt  to 
do  so.  The  court  l)elow  ruled  against  the  complain- 
ant on  this  point,  and  we  see  no  error  in  that  ruling. 
The  general  question  there  involved  has  been  before 
this  Court  a  number  of  times  and  it  is  now  well  set- 
tled that  notwithstanding  the  statute  referred  to  and 
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the  Forty-seventh  Equity  Rule,  a  Circuit  Court  can 
make  no  decree  in  a  suit  in  the  ahsenre  of  a  party 
whose  rif/hts  must  neeessarihj  he  affected  therehy.'^ 

So  the  fact  that  the  presence  in  the  case  at  bar  of  the 
Union  Portland  Cement  Company,  and  other  Utah  citizens 
claiminiGr  liens,  as  defendant,  would  oust  the  court  of  jur- 
isdiction, is  no  excuse  for  dismissing  them,  as  they  were 
indispensable  parties. 

The  Court,  therefore,  havin^r  improperly  dismissed  in- 
dispensable parties  did  not  thereby  acquire  jurisdiction 
and  did  not  have  jurisdiction  at  the  time  of  the  appoint- 
ment of  the  receiver  herein.  Tf  the  receivership  fails  the 
Union  Portland  Cement  Company  acquires  no  status  as  an 
intervenor  but  must  be  brought  in  as  a  defendant.  The 
rule  allowing  intervention  because  the  Federal  Court  has 
taken  possession  of  a  fund  or  property  to  which  an  in- 
tervenor makes  claim  if  it  can  be  sustained  at  all  under 
the  bill  in  this  case,  can  only  be  sustained  if  the  Court  at 
the  time  of  the  appointment  of  the  receiver  had  jurisdic- 
tion. Obviously  a  court  lacking  jurisdiction  because  of 
an  indispensable  party  whose  citizenship  is  the  same  as 
complainant,  cannot  acquire  jurisdiction  by  appointing  a 
receiver  and  allowing  such  party  to  come  in  as  intervenor. 
All  the  cases  alloicing  parties  to  intervene  loithout  regard 
to  their  citizenship  hold  that  the  receiver  must  have  been 
properly  appointed,  i.  e.  that  the  court  originally  had  jur- 
isdiction of  the  case. 

As  said  in  Xewtou  rs.  Gage,  155  Fed.  Rep.  598: 

"That  the  bringing  in  of  a  new  party  by  crossbill  or 
otherwise  when  the  presence  of  such  party  as  an  orig- 
inal defendant  would  have  defeated  federal  jurisdic- 
tion, violates  both  the  constitutional  and  statutory  re- 
quirement as  to  diverse  citizenship  is  expressly  held  in 
Shields  vs.  Barrow,  58  U.  S.  130,  15  L.  Ed.  158  *  •  ♦  " 
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So  in  tlic  ease  at  bar  the  Court  will  not  permit  jurisdic- 
tion to  be  obtained  by  the  transparent  device  of  dismissing 
the  objectionable  partv  only  to  bring  it  back  as  an  inter- 
venor. 

The  jurisdiction  of  the  original  bill  in  this  case  de- 
pends upon  diverse  citizenship.  There  is  no  Federal  ques- 
tion involved.  Therefore .  the  jurisdiction  must  have  ex- 
isted at  the  time  of  tlie  appointment  of  a  receiver.  If  it 
were  otherviise  all  that  would  be  necessary  to  enable  par- 
ties to  come  into  the  Federal  Courts  would  be  the  bring- 
ing of  a  suit  between  two  citizens  of  different  States  and 
the  appointment  of  a  receiver.  Then  upon  the  appoint- 
ment of  the  receiver  other  parties,  absolutely  necessary  to 
the  determination  of  the  cause,  but  not  having  the  re- 
quisite citizenship,  might  be  brought  in  by  way  of  inter- 
A^ening  petitions.  Such  is  not  the  meaning  of  the  rule  that 
possession  or  sequestration  by  the  Federal  Court  draws  to 
it  jurisdiction  of  all  persons  claiming  an  interest  therein. 
The  jurisdiction  of  the  suit  under  which  the  Court  ob- 
tained possession  of  the  property  must  exist  at  the  time 
when  it  acquires  such  possession.  The  possession  cannot 
he  used  to  r/ire  the  Court  jurisdiction  of  the  original  ac- 
tion. 

The  Union  Portland  Cement  Company  endeavors  to 
align  itself  as  a  complainant  by  alleging  that  there  is  no 
controversy  between  it  and  the  Corey  Brothers  Construc- 
tion Company  and  no  question  of  priority  between  them. 
If  the  Corey  Brothers  Construction  Company  admits  this, 
and  further,  if  both  the  complainant  and  the  intervenor 
concede  that  their  claim  shall  share  pro  rata,  then  under 
the  case  of  Pacific  R.  R.  Co.  vs.  Ketchum,  101  U.  S.  289, 
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it  would  appear  that  they  have  a  right  to  join  as  com- 
plainants. 

It  is  to  be  noted,  however,  that  while  the  intervening 
petition  admits  that  no  prioritv  is  sought  it  does  in  effect 
claim  to  be  exjual  in  rank  to  Corey  Brothers'  claim,  and 
there  is  nothing  appearing  on  the  record  to  indicate  that 
Corey  Brothers  concede  this.  If  this  be  not  conceded 
then  the  positions  of  the  complainant  and  intervenor  are 
antagonistic  and  the  Union  Portland  Cement  Company 
must  be  aligned  \\ith  the  defendants  unless  by  the  receiv- 
ership they  may  come  in  without  regard  to  citizenship. 

Question  of  lack  of  jurisdiction  may  be  brought  to 
the  Court's  attention  at  any  time  and  if  jurisdiction  is 
not  present  the  Court  must  proceed  no  further,  but  must 
dismiss  the  suit. 

Judiciary  Act  of  March  3,  1875. 

Morris  vs.  Gilmer,  129  U.   S.  315-326    (32  L.   Ed. 

690). 
Anderson  vs.  Bassman,  140  Fed.  10. 

It  appears  from  the  record,  and  is  admitted  in  com- 
plainant's brief,  that  in  February,  1911,  many  months 
before  the  appointment  of  the  receiver,  the  Court,  on 
complainant's  motion,  dismissed  the  action  as  to  several 
other  defendants,  aside  from  Union  Portland  Cement 
Company,  also  lien  claimants  whose  interests  are  ad- 
verse to  complainants.  These  lien  claimants  were  neces- 
sary parties,  and  their  dismissal  was  doubtless  for  the 
purpose  of  avoiding  a  fatal  and  obvious  objection  to  the 
jurisdiction  of  the  Court.  We  respectfully  insist  that  a 
court  cannot  thus  be  given  jurisdiction,  and  that  a  re- 
ceivership, based  upon  proceedings  so   fatally  defective. 
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cannot  confer  on  the  Federal  Court  a  right  ta  adjudicate 
a,s  between  citizens  of  the  same  State  in  the  absence  of 
any  other  ground  of  Federal, jurisdiction. 

The  Court  will  not  proceed  to  a  decree  in  the  absence 
of  necessary  parties.  Nor  will  the  Court  act  on  the  the- 
ory that  it  has  jurisdiction,  because  of  the  appointment 
of  a  receiver,  when  the  record  shows  that  wihen  the  re- 
ceiver was  appointed,  had  the  necessary  parties  been  made 
defendants,  the  Court  would  thereby  have  been  ousted  of 
jurisdiction.  In  this  case  the  parties,  residents  of  Utah, 
dismissed  out  of  the  suit,  were  necessary  parties,  and  the 
Court,  therefore,  had  no  authority  to  dismiss  them  out. 
Had  this  unauthorized  dismissal  not  taken  place  the  rec- 
ord would  have  plainly  shown  on  its  face  lack  of  juris- 
diction. 

Coryon  vs.  Millaud,  19  How.    (IT.  S.)   113. 

Ad-ams  vs.  Homard,  22  Fed.  656. 

While  there  was  no  plea  of  non- joinder  of  indispens- 
able parties,  the  record  as  it  stands  shows  their  existence, 
their  unauthorized  dismissal,  and  that  their  presence 
would  defeat  the  jurisdiction. 


IV. 

The  Complainant  Is  Estopped  to  Assert  a  Lien  Superior 
to  Tliut  of  the  Trust  Deed  Securing  the  Bonds  From 
the  Proceeds  of  the  Sale  of  Which  Complainant  Has 
Been  Paid  Seven  Hundred  Thou^sand  Dollars. 

The  question  of  priorities  of  liens  under  the  Mechanic's 
Lien  Laws  of  the  State  of  Idaho  are  governed  more  or  less 
by  the  provision  of  Section  5114   of  the  Revised  Code, 
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Therein,  among  other  things,  it  is  said  that  a  mechanic's 
lien  is  preferred 

"to  any  lien,  mortgage  or  other  encumbrance  of  which 
the  lien  holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement  or 
structure  was  commenced,  work  done,  or  the  mater- 
ials were  commenced  to  be  furnished." 

This  brings  us  to  a  question  of  fact,  as  to  whether  or 
not  the  plaintiff  had  notice  of  the  trust  deed  prior  to  the 
time  work  was  commenced. 

In  this  connection  Mr.  Speer,  who  had  charge  of  the 
negotiations  leading  up  to  the  contract,  testified  (Dft's 
Testimony  p.  5,  et  seq. )  that  he  first  met  Corey  in  Denver 
in  the  Spring  of  1909.  Corey  was  a  bidder  on  a  Denver 
project,  and  Speer  says  that  he  and  Eosecrans  (he  was 
one  of  the  engineers  of  the  Arnold  Company)  were  going 
to  Boise  on  this  Big  Tx)st  River  project,  and  he  told  Corey 
about  it,  and  Corey  went  west  from  Denver  with  him  and 
Rosecrans.  Speer  says  he  went  over  the  whole  proposi- 
tion about  the  plans  for  the  handling  this  Big  Lost  River 
project,  and  told  Corey  that  they  wanted  to  get  somebody 
to  work  on  the  project  at  the  earliest  time  possible,  and 
that  Trowbridge  &  Niver  would  advance  money  for  the 
project  until  they  could  get  the  bonds  out.  He  says  he  ex- 
plained to  Corey  that  the  bond  issue  was  to  be  used  for 
the  paying  for  the  work,  and  TIrowbridge  &  Niver  Com- 
pany v.'ould  want  him,  if  he  took  the  contract,  to  go  slow 
on  the  construction  work  until  such  time  as  they  could 
get  out  plenty  of  bonds.  He  says  he  told  Corey  that  after 
the  opening,  when  the  bonds  became  available,  he  then 
could  go  as  fast  as  he  liked  because  "we  could  sell  the 
bonds  and  get  money  faster  than  he  could  spend  it,  but 
until  that  time  he  would  have  to  go  slow." 
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"At  that  time  there  were  no  funds  available  or  in  pros- 
pect for  the  project,  except  the  proceeds  of  the  sale  of  the 
bonds  and  except  what  Trowbridge  &  Niver  would  ad- 
vance. I  explained  that  fact  to  Mr.  Corey  and  that  the 
amount  of  money  we  could  furnish  would  depend  upon 
the  condition  of  the  bond  market  and  how  things  worked 
at  Denver."  Again  Speer  testified:  "In  my  conversation 
with  Corey  on  the  train,  I  told  him  that  Trowbridge  & 
Niver  Company  were  to  negotiate  the  sale  of  these  bonds. 
The  Big  Lost  River  Irrigation  Company  was  organized 
in  every  particular  pursuant  to  the  plan  which  I  laid 
down  to  Mr.  Corey.  I  carried  out  the  plan  of  organization 
as  outlined  to  Mr.  Corey.  The  plan  was  outlined  and 
that  was  subsequently  just  the  way  things  were  worked 
out." 

"The  estimates  upon  which  Trowbridge  &  Niver  Com- 
pany made  payments  to  Corey  Brothers  Construction  Com- 
pany were  based  upon  the  report  of  the  field  engineer,  who 
would  measure  up  the  work  and  report  to  the  Chicago  of- 
fice. In  all  these  transactions  I  was  acting  on  behalf  of 
Trovrbridge  &  Niver  Company." 

On  cross-examination,  the  witness  Speer  testified  (p. 
20)  :  "The  reason  I  went  into  this  matter  with  Mr.  Corey 
was  on  aecount  of  his  disappointment  at  Denver  and  his 
apparent  anxiety  to  get  the  work.  As  I  say,  he  rode  on 
the  train  there,  and  we  got  acquainted  with  him.  At  this 
time  there  wa.s  no  Lost  River  Company  to  make  a  con- 
tract, and  Trowbridge  &  Niver  would  not  want  to  make 
a  contract  wthout  explaining  all  the  circumstances"  (p. 
25).  "The  date  of  the  first  sale  of  the  Big  I^st  River 
irrigation  bonds  was  September  10,  1909,  and  altogether 
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I  tliiuk  we  sold  about  |1,350,000  of  these  bonds.  Tlie  first 
deliveries  of  these  bouds  wei'e  made  September  10,  1909, 
and  prior  to  that  date  Trowbridge  &  Niver  Company  had 
advanced  to  the  Big  Lost  River  Irrigation  Company 
1209,516." 

Mr.  W.  H.  Ifosecrans  was  a  ^^■itness  for  the  defendant, 
and  he  testified  to  coming  out  from  Denver  with  Mr. 
Corey  (Dft's.  testimony  p.  35). 

"Corey  asked  me  about  the  finances  of  this  affair,  and 
I  explained  the  situation  to  him;  that  the  Trowbridge  & 
Niver  people  supplied  the  money  for  these  projects  from 
the  sale  of  bonds ;  that  the  bonds  were  sold  as  rapidly  as 
they  could  get  them  in,  and  that  from  the  proceeds  of  these 
bonds  the  contractors  were  paid  from  time  to  time. 

(p.  39)  :  "It  was  suggested  to  him  in  my  presence  that 
Trowbrdge  &  Xiver  Company  had  taken  over  this  project 
and  were  going  to  sell  the  bonds.  I  did  not  state  to  him 
on  the  train  ^^'ho  ^^■as  to  sell  the  bonds,  but  had  a  further 
talk  with  Iiim  in  Boise  before  Corey  submitted  his  bid  on 
the  work,  1  explained  to  Mr.  Corey  that  this  matter 
would  be  handled  just  as  it  was  subsequently  handled; 
that  TroAvbridge  &  Niver  would  supply  the  money  from 
time  to  time  to  carry  on  the  work.  I  explained  to  him 
the  system  Trowbridge  &  Niver  Company  worked  under 
was  to  sell  the  bonds  on  this  project  and  from  the  sale 
the  money  would  be  supplied  to  the  contractor.  He  wanted 
to  know  Avhere  the  money  had  come  from  and  I  explained 
it  to  him." 

(p.  41)  :  "Mr.  Speer  and  I  told  Corey  who  would  supply 
the  money  before  the  bonds  were  issued,  not  at  the  early 
part,  but  later  on  when  it  came  to  making  a  contract,  I 
explained  this  much  further  to  him." 
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It  is  true  that  Mr.  Corey  denies  these  conversations  in 
part,  but  Rosecrans  and  Speer  are  so  well  corroborated 
by  the  whole  circumstances  and  surroundings  that  it  is 
inconceivable  that  these  facts  were  not  made  known  to 
Corey. 

The  trust  deed  was  subsequently  executed  pursuant  to 
this  plan  and  the  bonds  were  sold.  The  deed  was  executed 
on  the  27th  day  of  August,  1909,  and  was  approved  by  the 
Attorney  General  on  the  same  date,  was  acknowledged  by 
the  Trust  Company  officers  on  the  30th  day  of  August, 
1909,  and  filed  for  record  the  4th  day  of  September,  1909, 
and  there  are  outstanding  bonds  to  the  amount  of  |1,- 
350,000,  or  thereabouts.  (The  exact  amount  is  shown  in 
record). 

We  then  have  this  situation:  The  Construction  Com- 
pany, with  knowledge  of  the  fact  that  the  trust  deed  is 
being  issued  to  secure  bonds  for  sale  to  procure  money  to 
pay  for  the  construction  work,  undertakes  the  contract. 
The  bonds  are  issued  and  sold,  and  practically  |600,000 
or  more  of  the  proceeds  of  them  is  paid  to  the  contractor. 
It  seems  in  the  teeth  of  the  statute  and  likewise  inequit- 
able that  the  contractor,  knowing  the  purpose  for  which 
the  bonds  Avere  issued,  should  have  a  lien  for  his  work 
superior  to  the  lien  of  said  bonds. 

In  Dickerson  vs.  Colgrove,  100  U.  S.  580;  25  L.  Ed.  p. 

619,  the  Court  said: 

"The  estoppel  here  relied  on  is  known  as  an  equit- 
able estoppel  or  an  estoppel  in  pais.  The  law  upon 
the  subject  is  well  settled.  The  vital  principle  is, 
that  he  who,  by  his  language  or  conduct,  leads  an- 
other to  do  what  he  would  not  otherwise  have  done, 
shall  not  subject  such  person  to  loss  or  injury  by 
disappointing  the  expectations  on  which  he  acted. 
Such  a  change  of  position  is  sternly  forbidden." 
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In  several  cases  in  which  the  facts  vary  only  in  minor 
details  from  the  present,  the  mechanic's  lien  claimant  has 
been  held  estopped  as  against  mortgagees. 

In  West  vs.  Klotz,  37  Ohio  St.  420,  there  was  the  ad- 
ditional circumstance  that  the  contractors  had  bought 
some  of  the  bonds  and  later  sold  them,  but  the  Court 
seemed  to  emphasize  the  fact  that  the  contractors  had  re- 
ceived a  large  part  of  the  bondholders'  monej^  in  silence. 
The  Coui't  said  at  page  429 : 

"Klotz  and  Kramer  are  upon  the  plainest  princi- 
ples of  equity  precluded  by  their  acts  and  agreements 
with  the  Steel  Company  from  asserting  such  objec- 
tions to  the  mortgage.  They  joined  other  citizens  of 
Sandusky  in  accepting  the  proposition  of  the  Steel 
Company  to  build  a  rolling  mill;  they  subscribed  to 
and  paid  for  bonds  issued  by  the  Company  and  se- 
cured by  the  mortgage,  and  thereby  induced  others 
to  do  the  same;  they  are  beneficiaries  under  the 
mortgage;  thej"  received  from  the  Steel  Company  in 
payment  of  more  than  two-thirds  of  their  claim,  the 
sum  of  157,000.00,  which  they  knew  had  been  ad- 
vanced to  the  Steel  Company  on  the  faith  that  this 
was  a  valid  mortgage;  they  sold  to  others  a  large 
portion  of  the  bonds  they  received  from  the  Com- 
pany and  it  is  fair  to  say  that  their  purchasers  re- 
lied on  the  mortgage  as  a  security.  Under  such  cir- 
cumstances there  can  be  no  justice  in  saying  that,  be- 
cause they  were  not  fully  paid,  as  they  expected  to 
be,  out  of  the  moneys  so  loaned  to  the  Steel  Com- 
pany, they  may,  on  discovering  that  the  Company 
and  its  guarantors  have  failed,  assert  a  mechanic's 
lien  for  the  balance  of  their  debt,  and  thereby  defeat 
the  mortgage,  which  everybody  interested  in  believed 
to  be  valid  until  the  whole  sum  of  |150,000.00  ad- 
vanced on  the  faith  of  it,  had  bee  nexpended." 

In  McGraw  vs.  Bayard,  96  111.  146,  one  Hayes  was  in- 
debted to  the  plaintiffs  for  some  buildings.  He  made 
three  trust  deeds  of  the  property  to  defendant  Bayard  to 
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secure  a  loan.  This  was  done  with  plaintiffs'  assent  who 
expected  that  they  would  be  paid  out  of  the  proceeds  and 
also  that  Hayes  would  pay  off  certain  encumbrances  on 
another  piece  of  property  he  had  conveyed  to  them  sub- 
ject to  his  removing  the  encumbrances.  The  Court  said, 
at  page  156 : 

"In  this  case  there  really  seems  good  ground  to 
hold  that  the  appellants  are  estopjDed  from  insisting 
that  the  lien  of  Bayard,  the  purchaser  under  the 
Smith  trust  deeds,  is  subordinate  to  their  mechan- 
ics' liens." 

Then   after   recounting   the   facts,   the   Court   said,   at 

page  157: 

"By  their  conduct  in  this  regard  appellants  sub- 
stantially said  to  the  public  that  their  right  to  a 
mechanic's  lien  on  the  property  was  in  fact  waived; 
that  when  the  liens  on  the  property  purchased  by 
them  from  Hayes  should  be  removed,  their  claim 
would  be  satisfied.  And  to  secure  the  performance  of 
that  duty  by  Hayes,  their  note  for  |6,000.00  was  held 
by  a  third  party  and  was  not  to  be  delivered  until 
these  encumbrances  were  removed.  Bayard  and  his 
agents  in  the  negotiation  for  the  loan  of  this  money 
upon  these  trust  deeds,  had  a  right  from  the  circum- 
stances to  assume  that  this  was  the  truth.  Appel- 
lants thus  put  it  in  the  power  of  Hayes  to  induce 
them  to  believe  without  misrepresentation  that  Bay- 
ard, by  advancing  the  mcmey,  wias  acquiring  a  first 
lien  on  the  property." 

Bristol  Goodson  Elec.  Lt.  Co.  vs.  Bristol  Gas  El.  Lt.  8^ 
Power  Co.  99  Tenn.  371;  42  S.  W.  19,  was  a  creditor's 
bill  against  an  insolvent  corporation.  Bartlett,  Hayward 
&  Co.  claimed  a  mechanic's  lien  for  materials  furnished 
while  the  other  complainants  were  holders  of  mortgage 
bonds.  The  Court  said  in  reference  to  the  general  ques- 
tion at  page  380  of  the  Tennessee  Report: 

"Estoppel  does  not  always  rest  on  the  intention  of 
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the  party  to  be  affected  by  it,  but  is  dependent  rather, 
upon  the  reasonable  or  legitimate  effect  of  his  state- 
ment or  conduct  in  the  particular  matter  upon  the 
course  of  other  persons.  He  will  not  be  allowed  to  as- 
sert his  lien  to  the  prejudice  of  persons  whom  he  has 
induced  to  believe  that  his  debt  has  been  satisfied, 
or  that  he  will  claim  no  lien,  and  who,  in  that  belief, 
have  purchased  property  on  which  the  lien  rests  or 
invested  in  bonds  covered  by  mortgage  thereon.  As  to 
such  persons,  he  is  absolutely  concluded  by  his  state- 
ments or  conduct,  though  in  fact  contrary  to  the  real 
truth  of  the  matter;  and  in  this  connection,  conduct 
includes  both  affirmative  and  negative  action.  Silence 
is  sometimes  as  significant  as  a  positive  assertion, 
and,  when  of  such  import,  is  equally  conclusive  in 
favor  of  the  party  influenced  thereby." 

At  page  385  the  Court  said : 

"Epitomized  the  facts  are  as  follows:  Bartlett, 
Hayward  &  Company  suggested  the  execution  of  the 
mortgage  and  the  issuance  of  bonds  inconsistent  with 
and  antagonistic  to  their  claim  of  lien,  consented  to 
the  consummation  of  that  scheme  thereafter  in  the 
hope  of  collecting  their  debt  from  the  proceeds,  gave 
aid  to  the  Company  in  efforts  to^  sell  |50,000.00  of 
the  bonds,  and  the  Company  ultimately  sold  them 
for  value  to  innocent  persons,  who  are  not  shown  to 
have  been  influenced  directly  by  the  representations, 
statements  of  assurances  of  Bartlett-Hayward  &  Com- 
pany. This  makes  a  complete  case  of  estoppel.  Hav- 
ing helped  to  bring  about  the  bond  issue,  and  en- 
couraged the  Company  to  put  |50,000.00  of  the  bonds 
on  the  market,  Bartlett,  Hayward  &  Company  wiU 
not  be  permitted  to  assert  their  lien  to  the  injury  of 
the  purchasers,  though  they  may  not  have  directly 
influenced  them  to  buy.  Encouragement  to  the  Com- 
pany with  all  the  facts  before  them,  made  Bartlett, 
Hayward  &  Company  responsible  for  the  Company's 
action;  and  the  Company  by  selling  first  mortgage 
bonds,  represented  the  property  as  free  from  prior 
encumbrances.  *  *  *  The  meaning  of  that  repre- 
sentation so  far  as  Bartlett,  Hayward  &  Company 
are  concerned,  was  that  they  had  no  prior  lien  on  the 
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property,  and  to  that  extent  they  are  bound  as  be- 
tween themselves  and  the  purchasers  of  the  bonds." 

For  other  cases  see: 

Com.  Bldg.  &  Loan  Assn.  vs.  Travette,  160  111.  390. 

Hughes  vs.  McCasland,  122  111.  App.  365. 

Phillips  vs.  Gilbert,  2  McArthur  (D.  C.)  415. 

Acker  vs.  Massman,  12  Ind.  App.  696 ;  41  N.  E.  77. 

^pargo  vs.  Nelson,  10  Utah,  274 ;  37  Pac.  495. 

The  rule  so  clearly  stated  in  the  above  cases  shows  that 

Corey  Bros.  Construction  Company  are  estopped  to  claim 

a  mechanic's  lien  against  the  holders  of  these  mortgage 

bonds.     Corey  Brothers  stood  by  in  silence  and  allowed 

these  defendants  to  advance  money  in  the  belief  that  there 

was  no  prior  encumbrance  on    the    property,    although 

Corey  Brothers  knew  all  the  facts.  This  was  done  with 

the  intention  that  defendants  should  act    and    induced 

them  to  act  to  their  detriment,  and  Corey  Brothers  have 

reaped  the  benefit  of  that  action  to  the  extent  of  |700,- 

000.00  which  they  have  received  in  payment.  How,  then, 

can  it  be  said  that  they  should  not  in  equity  and  good 

conscience  be  estopped  to  claim  this  lien? 

V. 
h-rigation  Works  Constructed  Under  the  Carey  Act  Are 

Not  Subject  to  Mechanic's  Lien  Laws. 

It  is  elementary  that  works  of  a  public  character  are 
not  subject  to  the  mechanic's  lien  laws,  unless  the  statute 
shows  clearly  an  intention  on  the  part  of  the  Legislature 
to  include  such  works  within  the  scope  of  the  statute. 

The  Idaho  statute  under  which  appellees  claim  their 

right  to  lien,  reads  as  follows :  • 

"Everj^  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  altera- 
tion or  repair  of,  any  mining  claim,  building,  wharf, 
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bridge,  ditch,  dike,  flume,  tunnel,  fence,  machinery, 
ralroad,  wagon  road,  acqueduct  to  create  hydi-aulic 
power,  or  any  other  structure,  or  who  performs  la- 
bor in  any  mine  or  mining  claim,  has  a  lien  upon  the 
same  for  the  work  or  labor  done  or  materials  fur- 
nished, whether  done  or  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  imporvement  or 
his  agent ;  and  every  contractor,  sub-contractor,  archi- 
tect, builder  or  any  person  having  charge  of  any  min- 
ing clam,  or  of  the  construction,  alteration  or  repair, 
either  in  whole  or  in  part,  of  any  building  or  other 
improvement,  an  aforesaid,  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purpose  of  this  chapter: 
provided,  That  the  lessee  or  lessees  of  any  mining 
claim  shall  not  be  considered  as  the  agent  or  agents 
of  the  owner  under  the  provisions  of  this  chapter." 

Sec.  5110,  Idaho  Revised  Codes. 

This  statute  was  adopted  in  1887,  being  Section  5125 
of  the  Revised  Statutes  of  1887.  The  amendments  that 
hiave  been  added  since  its  first  adoption  have  not  extend- 
ed the  scope  of  the  statute,  except)  by  including  the  word 
"dike,"  and  by  making  certain  changes  in  the  procedure 
and  in  the  details  for  perfecting  and  enforcing  the  lien. 

Section  5125  of  the  Revised  Statutes  of  1887  was  copied 

verbatim  from  the  mechanic's  lien    laws    of    California, 

adopted  in  1872,  being  Section  1183  of  the  California  Code 

of  Civil  Procedure,  adopted  in  that  year.     The  California 

statute  and  the  Idaho  statute  as  originally  adopted  in  1887 

read  as  follows : 

"Every  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  altera- 
tion or  repair  of  any  mining  claim,  building,  wharf, 
bridge,  ditch,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road,  acqueduct,  to  create  hydraulic 
power,  or  any  other  structure,  or  who  performs  labor 
in  any  mining  claim,  has  a  lien  upon  the  same  for 
the  work  or  labor  done  or  materials  furnished  by  each 
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respectively,  whether  done  or  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  other  improve- 
ment, or  his  agent,  but  the  aggregate  amount  of  such 
liens  must  not  exceed  the  amount  which  the  owner 
would  be  otherwise  liable  to  pay." 

The  scope  or  substantial  part  of  the  statute  has  not  been 
enlarged  by  new  legislation  in  the  State  of  Idaho,  but  it 
is  limited  to  the  identical  structures  which  were  intended 
to  be  included  therein  at  the  time  of  its  first  adoption  in 
California  in  1872,  and  the  question  here  is,  did  the  Legis- 
lature of  California  in  1872  and  the  Legislature  of  the 
State  of  Idaho  in  1887  intend  to  include  within  the  stat- 
ute reservoirs,  dams  and  irrigation  systems  constructed 
under  the  supervision  of  the  State,  pursuant  to  Section  4 
of  the  Act  of  Congress,  approved  August  4,  1894  (28  Stat. 
422),  and  the  amendment  thereto  contained  in  Section  1 
of  the  Act  approved  June  11,  1896  (29  Stat.  413-434),  and 
Section  3  of  the  Act  approved  March  3,  1901  (31  Stat. 
1188).  The  statutes  above  referred  to  constitute  the  leg- 
islation commonly  referred  to  as  the  "Carey  Act."  These 
statutes  and  the  subsequently  enacted  State  legislation  to 
carry-  out  the  provisions  of  said  Acts  of  Congress  were 
enacted  many  years  after  the  mechanic's  lien  statutes  were 
adopted. 

At  the  time  the  mechanic's  lien  statutes  were  enacted 
the  only  "ditches"  known  to  the  law  were  such  as  were 
constructed  by  private  parties  for  mining  or  irrigation 
purposes,  and  primarily  for  a  private  use.  There  was  no 
autliority  under  the  law  at  that  time  for  the  construction 
by  public  authority  or  under  public  supervision  and  con- 
trol of  large  irrigation  systems  of  the  kind  and  character 
now  before  the  Court. 
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The  courts  have  repeatedly  held  that  the  term  "road" 
as  used  in  the  lien  statutes  does  not  include  public  roads 
or  highways.  Neither  does  it  include  railroads.  Tdhey  have 
likewise  held  that  the  term  "bridge"  as  used  in  such 
statute  does  not  include  public  bridges,  or  bridges  on 
highways,  or  railroad  bridges,  and  that  the  term  "build- 
ings" does  not  include  public  buildings  or  buildings  form- 
ing a  part  of  the  plant  of  public  service  corporations  rei- 
quired  by  such  corporations  in  the  discharge  of  their 
duties  to  the  public,  or  in  carrying  out  public  franchises. 
They  have  likewise  held  that  the  term  "any  other  struc- 
ture" does  not  include  public  buildings  or  structures,  or 
buildings  of  public  service  corporations  essential  to  the 
discharge  of  their  public  duties.  By  parity  of  reasoning, 
it  necessarily  follows  that  the  term  "ditch"  as  used  in  the 
lien  statutes  does  not  include  public  ditches,  or  irrigation 
systems  constructed  by  the  State  or  under  the  super- 
vision and  control  of  the  State  for  a  public  use. 

In  view  of  the  importance  of  the  subject,  we  deem  it 
proper  to  submit  at  some  length,  the  authorities  bearing 
on  the  question. 

Courts  have  uniformly  declined  tO'  construe  the  me- 
chanic's lien  laws  to  have  any  application  to  buildings 
essential  to  the  operation  of  the  plants  of  public  service 
corporations,  except  where  such  corporations  were  ex- 
pressly and  in  clear  and  unmistakable  language  included 
in  the  act. 

The  Supreme  Court  of  Wisconsin  in  Chicago  &  N.  W. 

Ry.  Co.  vs.  Forest  County  et  al.  95  Wis.  89 ;  70  N.  W.  77, 

says : 

"The  franchises  and  rights  of  a  quasi  public  cor- 
poration, owing  important  duties  to  the  public,  and 
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the  property,  vested  in  it  necessary  for  their  use  and 
enjoyment,  and  the  accomplishment  of  the  purpose 
for  which  it  was  created,  constitute  an  entirety,  and 
in  the  absence  of  special  statutory  authority,  are  not 
subject  to  be  seized  and  sold  on  execution,  or  for  me- 
chanic's liens,  nor  on  tax  process  (citing  many  au- 
thorities)." 

And  the  same  Court,  in  Chapman  Valve  Mfg.    Co.    v<s. 

Oconto  Water  Co.  89  Wis.  264;  46  Am.  St.  Rep.  830,  in 

declining  to  enforce  a  mechanic's  lien  against  the  water 

company,  among  other  things,  says: 

"Nor  can  the  plant  be  sold  separately  from  the 
franchise  to  operate  it.  The  franchises  and  corporate 
rights  of  the  Companies,  and  the  means  vested  in 
them,  which  are  necessary  to  the  existence  and  main- 
tenance of  the  objects  for  which  they  were  created, 
are  incapable  of  being  granted  away  or  transferred 
by  any  act  of  the  Company  itself,  or  by  any  adverse 
process  against  it,  unless  it  is  authorized  bj'  a  stat- 
ute."    (Citing  cases.) 

We  quote  from  the  syllabus  of  the  same  Court  in  the 

case  of  Pittsburg   Testing  Lah.   t^s.  Milwaukee  Etc.   Co. 

110  Wis.  634;  86  N.  W.  592;  84  Am.  St.  Rep.  948: 

"Under  the  general  merchanic's  lien  law,  no  lien 
attaches  to  a  particular  part  of  the  railroad,  or  prop- 
erty of  any  other  gi/a-s^i-public  corporation,  essential 
to  its  operation  and  maintenance  for  public  pur- 
pose," 

It  quotes  with  approval  from  People  vs.    Herkimer,    4 

Cow.  348,  as  follows: 

"When  a  statute  in  general,  and  any  prerogative 
right,   title  or  interest  would   be  divested   or   taken 
from  the  king,  in  such  case  he  shall  not  be  bound,  un- 
less the  statute  is  made  by  express  words  to  extend 
to  him." 

The  Supreme  Court  of  Pennsylvania,  in  Plymouth  Ry. 

Co.  vs.  Cohcell,  39  Penn.  St.  337;  80  Am.  Dec.  526,  says: 
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"As  to  land  which  has  been  appropriated  to  cor- 
porate objects,  and  is  necessary  for  the  full  enjoy- 
ment and  exercise  of  any  franchise  of  the  company, 
whether  acquired  by  purchase  or  by  exercise  of  the 
delegated  power  of  eminent  domain,  the  company 
holds  it  entirely  exempt  from  levy  and  sale;  and  this 
on  no  ground  of  prerogative  or  corporate  immunity, 
for  the  company  can  no  more  alien  or  transfer  such 
land  by  their  own  act  than  can  a  cheditor  by  legal 
process;  but  the  exemption  rests  on  the  public  inter- 
ests involved  in  the  corporation.  Though  the  corpora- 
tion in  respect  to  its  capital  isi  private,  yet  it  was 
created  to  accomplish  objects  in  which  the  public 
have  a  direct  interest,  and  its  authority  to  hold  lands 
was  conferred  that  these  objects  might  be  worked 
out.  They  shall  not  be  balked,  therefore,  by  either  the 
act  of  the  company  itself  or  of  its  creditors.  For  the 
sake  of  the  public,  whatever  is  essential  to  the  cor- 
porate functions  shall  be  retained  by  the  corporation. 
The  only  remedy  which  the  law  allows  to  creditors 
against  property  so  held  is  sequestration.  Susque- 
hanna V.  Co.  vs.  Bonham,  9  Watts  &  S.  28  (42  Am. 
Dec.  315).  And  that  remedy  is  consistent  with  cor- 
porate existence,  whilst  a  power  to  alien,  or  liability 
to  levy  and  sale  on  execution,  would  hang  the  exist- 
ence of  the  corporation  on  the  caprices  of  the  man- 
agers or  on  the  mercy  of  its  creditors.  For  the  corpor- 
ation would  cease  to  exist  for  the  purposes  of  its  in- 
stitution, when  its  means  of  subsistence  were  gone.  It 
might  still  have  a  name  to  live,  but  it  w^ould  be  only 
a  life  in  name.  A  railroad  company  could  scarcely 
accomplish  the  end  of  its  being,  after  the  ground  on 
which  its  rails  rest  had  been  sold  to  a  stranger.  If 
such  is  in  general  the  law  of  corporate  tenures  which 
are  essential  to  corporate  functions,  it  is  peculiarly 
the  law  of  this  case  where  Freedly  took  his  title  from 
the  sheriff,  expressly  subject  to  the  franchises  of  the 
Plymouth  Railroad  Company." 

The  same  rule  was  long  ago  announced  by  the  Supreme 
Court  of  the  United  States  in  declining  to  apply  to  a  rail- 
road company  the  lien  laws  of  North  Carolina  in  the  case 
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of  Commissioners  of  Buncombe  County  vs.  Tom(mey,  115 
U.  S.  122;  29  L.  Ed.  305. 

T'Jie  Supreme  Court  of  Pennsylvania  in  Foster  vs.  Fow- 
ler, 60  Penn.  St.  27,  in  considering  a  case  where  a  lien 
was  claimed  against  the  pumping  engine  and  engine  house 
of  the  water  comjpany,  said : 

"Most  people  acquainted  at  all  with  corporate  ac- 
tion, understand  that  corporations,  other  than  muni- 
cipal, which  are  purely  public,  naturally  divide  into 
public  and  private  corporations;  that  is,  into  those 
that  are  agencies  of  the  public  directly  affecting  it, 
and  those  which  only  affect  it  indirectly,  by  adding 
to  its  prosperity  in  developing  its  natural  resources, 
or  in  improving  its  mental  or  moral  qualities.  Of  the 
former,  are  corporations  for  the  building  of  bridges, 
turnpike  roads,  railroads,  canals  and  the  like.  The 
public  is  directly  interested  in  the  results  to  be  pro- 
duced by  such  corporations,  in  the  facilities  afforded 
to  travel  and  the  movements  of  trade  and  commerce. 
It  is  well  settled  that  this  use  is  not  to  be  disturbed 
by  the  seizure  of  any  part  of  their  property  essential 
to  their  active  operations,  by  creditors.  They  must 
recover  their  debts  by  sequestering  their  earnings, 
allowing  them  to  progress  with  their  undertaking,  to 
accommodate  the  public." 

The    charter    of   the    company  in  that  case  was  quite 

similar  to  that  of  a  Carey  Act  company,  and  provided  for 

the  eventual  transfer  of  the  water  works  system  to  thel 

municipality,  and,  referring  to  that  feature  of  the  case, 

the  Court  said: 

"It  is  thus  not  only  a  public  corporation,  but  is 
subject  to  become  municipal  property." 

The  Court  then  quotes  with  approval  the  rule  laid  down. 

by  the  Court  in  Susquehanna  Canal  Co.  vs.  Bonham,  3  W. 

&  S.  27,  where  it  is  said: 

"The  privileges  granted  to  corporations  to  construct 
turnpike  roads,  canals,  etc.,  are  conferred  with  a  view 
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to  the  public  nse  aud  accommodation,  and  they  can- 
not voluntarily  deprive  themselves  of  the  lands  and 
real  estate,  and  franchises  whicln  are  necessary  for 
that  purpose;  nor  can  they  be  taken  from  them  by  ex- 
ecution and  sold  by  a  creditor,  because  to  permit  it 
would  defeat  the  whole  object  of  the  charter,  by  tak- 
ing the  improvements  out  of  the  hands  of  the  cor- 
poration and  destroying  their  use  and  benefit.' 

"As  a  mechanic's  lien  is  the  foundation  for  process 
of  sale,  we  should  yield  the  principle  thus  clearly 
stated,  by  holding  it  applicable  to  erections  of  works 
of  the  description  we  are  considering,  having  settled 
its  object  and  use  to  be  public.  We  think  the  re- 
marks of  Lowrie  J.,  in  Willuims  vs.  The  Controllers, 
G  Harris  275,  is  in  point  here,  Hhat  where  there  can 
he  no  execution,  there  can  he  no  action    *    *    *    ' ''. 

In  Guest  vs.  Lower  Marion  Water  Co.  142  Pa.  610;  12 
L.  R.  A.  324,  the  question  involved  was  almost  identical 
with  the  one  at  bar.  Plaintiff  there  was  seeking  to  estab- 
lish a  mechanic's  lien  on  the  property  and  franchises  of  a 
public  water  works  company  supplying  a  municipality, 
which  had  an  option  to  purchase  at  the  end  of  twenty 
years.  Plaintiff  argued  the  Act  of  1870,  which  made  the 
property  and  franchises  of  corporations  subject  to  sale  on 
execution,  had  done  away  with  the  rule  that  the  essential 
property  of  a  public  service  corporation  was  not  subject  to 
mechanics'  liens.  The  Court,  after  quoting  from  the  stat- 
ute, said: 

"It  is  obvious  that  such  comprehensive  proeess  was 
not  designed  for  the  collection  of  a  judgment  founded 
on  mechanic's  lien.  This  lien  is  statutory,  and  in 
the  procedure  for  its  enforcement  the  judgment  and 
execution  are  restricted  to  the  property  bound  by  it. 
It  is  the  policy  of  the  law  to  keep  intact  the  property 
belonging  to  and  essential  to  the  operations  of  a  pub- 
lic corporation,  and  hence  its  creditors  will  not  be 
allowed  to  divide  such  property  and  sell  parts  of  it. 
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It  would  be  a  signal  abandonment  of  this  policy 
and  it  would  invite  a  division  of  the  property  to  al- 
low it  to  be  sold  on  mechanic's  lien  process.  This 
co>ild  not  be  done  prior  to  the  Act  of  1870,  and  we  dis- 
rover  iiotliing  in  that  which  authorizes  it." 

The  leading  case  to  the  effect  that  railway  property  is 
not  lienable  is  Commissioners  of  Buncombe  Co.  vs.  Tom- 
mey,  115  U.  S.  122,  a  case  in  which  mechanic's  lien  claim- 
ants contested  the  priority  of  holders  of  mortgage  bonds. 
After  discussing  the  public  nature  of  railroads,  now  uni- 
versally ndmitted,  the  Court  said: 

"Such  being  the  relation  existing  in  North  Caro- 
lina between  these  corporations  and  the  public,  it 
should  not  be  presumed  that  the  Legislature  intended 
to  subject  them  to  the  operation  of  the  ordinary  lien 
laws,  enacted  for  the  benefit  of  those  performing  la- 
bor and  furnishing  material  in  the  construction,  re- 
pair or  improvements  of  what  a  statute  of  1870  des- 
ignates as  buildings,  or  who  performs  labor  upon 
lots,  farms  and  other  property,  belonging  to  private 
persons  and  having  no  connection  with  public  ob- 
ject. A  different  construction  of  the  statute  would 
enable  parties  having  liens  for  the  amount 
within  the  jurisdiction  of  Justices  of  the  Peace,  to 
destroy  the  public  highway  and  defeat  the  Important 
objects  which'  the  State  intended  to  subserve  by  its 
construction.  No  such  intention  should  be  imputed 
jects.  A  different  construction  of  the  statute 
clearly*  require  it  to  be  done." 

Another  early  case  to  the  same  effect  is  Durm  vs.  North 

Missouri  R.  R.  24  Mo.  493,  where  the  Court  said : 

"After  the  immiense  responsibility  the  State  has 
assumed  in  building  this  and  other  railroads  for  the 
public  use  and  convenience,  it  would  be  unreasonable 
to  suppose  power  remained  in  any  individual  to  de- 
prive the  public  of  the  benefit  contemplated  by  them. 
A  lien  with  power  of  enforcing  it  by  execution  would 
enable  the  lien-holder  to  subject  a  portion  of  the  road 
affected  by  it  to  execution,  and  the  execution  to  be 
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effectual  must  confer  a  title  to  the  purchaser  under 
it.  A  power  to  effect  by  liens  to  be  enforced  by  execu- 
tions on  public  buildings  might  put  it  out  of  the 
power  of  the  State  to  possess  any  public  edifices. 
Would  a  mechanic  or  laborer  under  the  lien  law  have 
the  right  to  a  lien  for  materials  or  services  furnished 
in  building  a  capital  for  the  State?  Shall  buildings 
intended  for  the  public  benefit  be  taken  from  the 
public  so  soon  as  they  are  completed,  or  their  com- 
pletion be  prevented  by  a  sale  of  them,  and  the  State 
be  forever  debarred  of  buildings  for  the  accommoda- 
tion of  her  agents?" 
This  case  has  been  followed  in  the  later  Missouri  cases 
of: 

Schulenberg  vs.  Memphis  C.  &  N.  W.  R.  R.  67  Mo. 

442. 
Skranka  vs.  Rohan,  18  Mo.  App.  340. 
Pennsylvania  first  applied  this  rule  to  turnpike  roads 
in  Ammant  vs.  Netc  Alexandria  &  Pittsburg  Turnpike,  13 
Serg.  &  Rawl,  210,  and  to  a  canal  company    in    Susque- 
hanna Canal  Co.  vs.  Bonham,  9  Watts  &  Serg.  27. 

The  same  rule  is  laid  down  in  Elliott  on  Railroads,  Last 
Edition,  Section  106..,  and  Thompson  on  Corporations, 
Lasit  Edition,  Section  3395. 

In  some  cases  it  was  said  that  to  hold  otherwise  would 
be  contrary  to  public  policy,  while  in  others  the  rule  is 
based  upon  the  fact  that  the  ordinary  methods  provided 
by  statute  for  the  enforcement  of  a  lien  cannot  be  pursued 
against  public  property,  and,  there  being  no  mode  of  en- 
forcing the  lien,  it  cannot  exist. 

First  Nat.  Bank  of  Idaho  vs.  Malheur  Co.  30  Ore. 

420;  35  L.  R.  A.  141. 
20  Am.  &  Eng.  Encyc.  of  Law,  296,  and  cases  cited 
in  notes  6  and  7. 
Phillips  on  Mechanic  Liens,  Section   180,   distinguish- 


132 

ing  between  corporations  to  which  the  mechanic's  lien 
laws  do  not  apply  and  corporations  to  which  such  laws 
do  apply,  says: 

"Of  the  former  are  corporations  for  the  building 
of  bridges,  turnpikes,  roads,  railroads,  canals,  and 
the  like.  The  public  is  directly  interested  in  the  re- 
sults to  be  produced  by  such  corporations,  in  the  fa- 
cilities afforded  to  travel  and  the  movement  of  trade 
and  commerce.  In  some  states  it  is  well  settled  that 
this  use  is  not  to  be  disturbed  by  the  seizure  by  cred- 
itors of  any  of  their  property  essential  to  their  active 
operation.  This  direct  benefit  to  and  accommoda- 
tion of  the  public  very  clearly  distinguish  this  class 
of  corporations  from  the  second,  viz.,  private  corpo- 
rations, or  those  in  which  the  public  is  but  indirect- 
ly interested,  such  as  mining  and  manufacturing  or 
coal  and  iron  companies,  etc.,  or  libraries,  literary 
societies,  schools,  and  the  like.  Whether  they  pro- 
gress or  cease  the  public  is  not  directly  affected;  and 
hence  liens  are  enforceable  against  them  without,  as 
a  general  thing,  without  any  regard  to  the  effect  upon 
their  operations.  But  a  corporation  for  introducing 
water  into  a  town  for  the  accommodation  of  its  inhab- 
itants is  a  public  corporation,  and  its  buildings,  etc., 
necessary  for  carrying  on  its  operations,  and  not  sub- 
ject to  this  lien.  Although  railroad  companies,  in  some 
respects,  resemble  private  corporations,  yet,  as  they 
are  organized  for  the  public  benefit,  the  state  takes  a 
deep  interest  in  them,  and  regards  them  as  matters 
of  public  concern.  They  are  looked  upon  by  the  laws 
as  corporations  endowed  with  capacities  for  the  pro- 
motion of  the  public  good  and  for  the  diffusion  of 
advantages  to  the  state  as  a  body  politic.  *  *  * 

"It  is  said  that  it  is  better  to  suffer  a  mischief 
which  is  peculiar  to  one  than  an  inconvenience  ichich 
may  prejudice  many.  This,  however,  is  no  mischief 
to  the  mechanic.  He  iconJd  subject  the  public  to  this 
great  inconvenience,  not  because  the  public  is  in  debt 
to  him,  not  because  he  has  not  the  same  remedy  foi^ 
his  debt  that  every  other  member  of  the  community( 
has,  but  that  he  may  enjoy  the  primlege  conferred 
on  no  other  class  of  society.     Therefore  where  work 
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and  labor  are  performed  upon,  or  materials  furnished 
for  the  line  of  a  public  railroad,  built  under  authori- 
ty of  the  state  for  public  use,  and  by  it  contributed 
to,  it  is  protected  from  the  mechanics'  lien.  Public 
bridges  are  not  subject  to  the  merchanics'  lien  law 
which  secures  liens  on  bridges  for  work  done  there- 
on, or  for  materials  furnished  for  their  construction. 
A  public  bridge  is  a  common  highway.  *  *  *  Because 
bridges  which  are  public  highways  can  not  be  sub- 
ject to  the  liens  of  mechanics,  it  does  not  follow  that 
there  may  not  be  private  bridges  which  will  be  sub- 
ject to  them."     (Our  italics.) 

In  discussing  the  right  of  a  corporation  holding  a  pub- 
lic franchise  to  dispose  of  such  franchises  or  the  property 
required  in  carrying  on  its  public  duties,  the  same  author 
in  Section  180,  says: 

"The  right  to  erect  a  bridge,  and  to  exact  toll  from 
passengers  crossing  it,  is  a  franchise  that  can  be 
granted  only  by  the  State.  That  right  is  personal,  and 
cannot  be  transferred  without  express  authority  of 
law.  In  conferring  the  privilege,  regard  is  had  to  the 
ability  of  the  applicant  to  build  and  keep  up  the 
bridge ;  and,  as  personal  considerations  may  influence 
the  grant,  the  franchise  of  commjon  right  is  not  trans- 
ferable." 
And  in  Section  181  the  author  says: 

"Tlie  decisions  of  many  states  undoubtedly  estab- 
lish that  as  the  interest  of  the  public  in  the  adminis- 
tration of  the  public  franchise  survives  the  grant  by 
which  it  is  made  the  property  of  the  corporation  or  an 
individual,  and  is  paramount  to  the  right  of  the  cred- 
itors of  the  grantees,  it  can  not  be  taken  in  execution 
and  sold  for  the  payment  of  debts.  This  is  true,  not 
only  of  the  franchise  itself,  as,  for  instance,  of  the 
right  to  carry  passengers  and  freight  on  a  railroad, 
but  of  everything  necessary  to    its  enjoyment,    and 
without  which  it  cannot  be  exercised." 
Boisot  on  Mechanics'  Liens,  in  discussing  the  inapplica- 
bility of  the  Mechanics'  Lien  Laws  to  corporations  of   a 
public  character,  says  (Section  188)  : 
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"Railroads  are  public  highways,  and  it  would  be 
highly  injurious  to  the  public  to  have  them  interfer- 
ed with.  It  has,  therefore,  been  held  with  almost  com- 
plete unanimity  that  the  mechanics'  lien  laws  will  not 
be  extended  by  implication  so  as  to  include  railroads. 
Thus  a  statute  granting  liens  on  'buildings  or  other 
improvements'  does  not  include  railroads.  Neither 
does  a  statute  giving  liens  on  'every  buildings  and 
every  lot,  farm,  or  vessel,  or  any  kind  of  property  not 
herein  enumerated',  nor  one  giving  'a  lien  for  labor 
such  as  ditching,  building  levees,'  etc.,  nor  one  giving 
a  lien  on  'houses,  buildings,  fixtures,  and  improve- 
ments and  the  land  necessarily  connected  therewith, 
not  exceeding  fifty  acresi,'  nor  one  giving  a  lien  on 
any  house,  bridge,  or  other  structure."  (Citing  man^ 
cases) . 

The  same  author,  in  discussing  the  exemption  of  public 

property  from  lien.  Section  209,  says: 

"Public  bridges  are  not  subject  to  mechanics'  liens, 
even  under  statutes  that  expressly  grant  a  lien  on 
bridges  *  *  *  and  the  property  of  a  water  com- 
pany organized  under  a  legislative  charter  which  gives 
it  the  right  of  eminent  domain,  protects  it  from  com- 
petition, compels  it  to  furnish  water  at  reasonable 
rates,  and  provides  for  the  ultimate  purchase  of  its 
works  by  the  municipality,  is  exempt  from  mechan- 
ics' liens  since  such  a  company  is  a  public  corpora- 
tion." 

Dillon  in  the  last  edition  of  his  work  on  Municipal  Cor- 
porations, Volume  3,  Section  993,  in  discussing  the  inap- 
plication  of  mechanics'  liens  to  buildings  and  works  of  a 
public  character,  says: 

"Thus,  county  bridges,  school  houses,  court  houses, 
and  other  public  buildings  which  cannot  be  sold  un- 
der an  execution,  cannot,  without  a  plain  statute  to 
that  effect,  be  sold  on  foreclosui'e  of  a  mechanics' 
lien ;  it  is  only  such  property  as  can  be  sold  under  a 
judicial  process  tliat  is  subject  to  such  lien.  Laws 
creating  liens  in  favor  of  mechanics  are  enacted  with 
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reference  to  that  class  of  property    which    may    be 
so  sold/'     (Citing  many  cases.) 

The  Supreme  Court  of  Nebraska  in  ISherman  County, 
Etc.  Co.  vs.  Drake,  65  Neb.  699 ;  91  N.  W.  512,  had  before 
it  a  case  where  an  ordinary  irrigation  company  had  com- 
pleted a  portion  of  its  canal.  The  lower  part  of  the  canal 
consisted  of  a  f iume  constructed  for  the  purpose  of  carry- 
ing the  Mater  over  a  depression  in  the  surface  of  the  land 
to  the  extension  which  had  not  yet  been  undertaken.  The 
flume  as  constructed  was  of  no  value  in  connection  with 
the  works  already  constructed  and  which  had  been  used 
for  irrigation  pui'poses.  Owing  to  deterioration  and  dam- 
age to  the  canal  the  system  fell  intO'  disuse  and  had  appar- 
ently been  abandoned.  The  Company  was  unable  to  pay 
its  obligations  and  a  judgment  creditor  levied  upon  the 
flume.  The  Company  brought  suit  to  enjoin  the  sale, 
claiming  intention  of  proceeding  with  the  further  con- 
struction and  extension  of  its  system.  The  trial  court 
found  that  the  company  was  insolvent  and  that  the  com- 
pany had  abandoned  the  intention  of  completing  its  canal 
over  that  part  of  the  right  of  way  which  had  been  levied 
upon.    The  Supreme  Court  in  reversing  the  decision  said : 

"In  our  opinion  the  case  is  ruled  by  the  decision 
of  this  court  in  Bridge  Co.  vs.  Means,  33  Neb.  857, 
51  N.  W.  240;  29  Am.  St.  Rep.  514,  in  which  it  is 
held,  in  accordance  with  the  general  views  of  ju- 
dicial authorities,  that,  in  the  absence  of  statutory 
enactment,  the  property  of  quasi  public  corporations, 
like  the  plaintiff,  cannot  be  seized  and  sold  upon  pro- 
cess in  actions  at  law.  If  the.  first  of  the  facts  found 
by  the  court  constitute  an  exception,  it  would,  in  ef- 
fect, abolish  the  rule,  because  the  issuance  of  the 
execution,  and  its  return  nulla  bona,  as  was  done 
in  this  instance,  would  establish  the  fact  of  insoL 
vency  and  justify  the  levy.     Abandonment  or     non- 
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user  of  corporate  property  and  franchises  is,  under 
some  circumstances,  a  ground  of  forefeiture,  which 
may  be  enforced  at  the  suit  of  the  state,  but  it  is  not, 
of  itself,  a  forfeiture  or  surrender,  nor  does  it  de- 
priA'e  the  public  of  its  interest,  which,  in  a  proper 
case,  the  state  may  preserve  by  resuming  the  fran- 
chise and  bestowing  it  upon  some  one  capable  and 
disposed  to  effectuate  the  object  for  which  it  was 
created." 

That  the  irrigation  system  upon  which  appellees  have 
been  decreed  a  lien  is  decidedly  of  a  public  character,  and 
that  the  Big  Lost  River  Irrigation  Company  is  a  public 
service  corporation  of  such  character  that  the  rules  laid 
down  by  the  foregoing  authorities  apply  and  so  operate  as 
to  deny  the  right  to  a  lien,  seems  to  us  beyond  question. 

The  record  shows  clearly  that  the  assets  of  the  Irriga- 
tion Company  consist  of  the  following  rights  and  prop- 
erty: 

(a)  Contract,  dated  May  27,  1909,  between  Greorge  S. 
Speer  and  the  State  of  Idaho  for  the  construction  of  the 
irrigation  system,  which  contract  was,  with  the  approval 
and  consent  of  the  State  of  Idaho,  assigned  to  the  Big 
Lost  River  Irrigation  Company. 

(b)  A  partially  constructed  irrigation  system,  con- 
structed under  the  said  contract  and  pursuant  to  the  acts 
of  CongTess  hereinbefore  mentioned  and  the  laws  of  the 
State  of  Idaho,  enacted  pursuant  to  and  for  the  purpose 
of  carrying  out  the  provisions  of  said  Acts  of  Congress, 
being  Sections  1613  to  1634,  inclusive,  of  the  Revised 
Codes  of  Idaho. 

(c)  An  equity  in  settlers'  contracts,  aggregating  $1,- 
950,148.19,  of  which  there  is  on  deposit  with  the  appel- 
lants, as  trustees,  contracts  of  the  par  value  of  |1,836,- 
816.27  as  security  for    the   bonds  issued  under  the  trust 


137 

deeds,  under  which  appellants  are  trustees.  Of  the  remain- 
ing settlers'  contracts  |101,851.92  par  value,  have  been 
pledged  by  the  Irrigation  Company  as  collateral  security 
for  a  promissory-  note,  sometimes  referred  to  as  the  Brad- 
ford and  Starr  note  (Record,  p.  354). 

(d)  An  equity  in  the  certificates  of  stock  in  Lost  River 
Water  Company,  issued  to  settlers  as  evidence  of  their  in- 
terest in  the  irrigation  system,,  and  by  the  settlers  endorsed 
in  blank  and  re-assigned  to  Big  Lost  River  Irrigation  Com- 
pany as  additional  security  for  the  deferred  payments 
payable  under  the  settlers*  contracts,  and  by  the  Irrigation 
Company  in  turn  deposited  with  appellents,  as  trustees, 
for  additional  security  for  the  bond  issue  (Record,  pp. 
355,  565). 

The  State  contract  for  the  construction  of  the  irrigation 
system  is  in  the  nature  of  a  franchise.  It  is  not  a  "ditch" 
or  "structure"  within  the  meaning  of  the  mechanic's  lien 
laws.  On  what  theorj^  the  Court  held  the  lien  to  attach 
to  the  contract  the  record  does  not  show,  and  the  opinion 
of  the  learned  District  Judge  is  silent  on  the  point.  It  is 
ordered  to  be  sold  under  the  lien  foreclosure,  and  to  be 
transferred  and  conveyed  to  the  purchaser  at  the  fore- 
closure sale.  On  what  authority  or  for  what  reason  the 
record  does  not  say.  We  apprehend  that  the  only  reason 
that  could  be  assigned  would  be  that  this  franchise  or 
State  contract  is  an  "appurtenance"  to  the  canal  or  works 
constructed  by  Corey  Brothers,  and  for  which  material 
was  furnished  by  the  Union  Portland  Cement  Company. 
But  there  can  be  no  authority  for  holding  such  a  contract 
or  franchise  an  appurtenance.  Such  contention  seems 
contrary  to  the  elementary  principles  of  the  law  of  appur- 
tenances. 
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We  shall  discuss  later  the  question  as  to  whether  the 
State  contract  is  assignable  and  transferrable  without  the 
consent  of  the  State,  and  we  pass  now  to  a  consideration 
of  Avhether  the  irrigation  works  referred  to  are  of  such  a 
public  character  as  to  bring  them  within  the  doctrine  of 
the  authorities  cited  above. 

The  Acts  of  Congress  under  which  the  works  were  con- 
structed grant  to  the  State  a  million  acres,  or  as  much 
thereof  as  the  l^tate  may  cause  to  be  irrigated,  reclaimed 
and  occupied  by  actual  settlers;  tliei  State  is  by  these  Acts 
"authorized  to  make  all  necessary  contracts  to  cause  the 
said  lands  to  be  reclaimed,  and  to  induce  their  settlement 
and  cultivation  in  accordance  with  and  subject  to  the  pro- 
visions of  this  section;  but  the  State  shall  not  be  author- 
ized to  lease  any  of  said  lands  or  to  use  or  dispose  of  the 
same  in  any  way  whatever,  except  to  secure  their  recla- 
mation, cultivation  and  settlement."  (28  Stat.  422). 

The  Federal  Government  recognizes  no  one  but  the 
State  as  the  authority  authorized  to  provide  irrigation 
works  for  the  reclamation  of  these  lauds.  Section  1615  of 
the  Revised  Codes  of  Idaho  (set  forth  in  the  appendix  of 
brief)  provides  for  the  filing  by  the  irrigation  company 
desiring  to  contract  with  the  State  for  the  construction  of 
such  works,  of  a  proposal  with  the  State  Board  of  Land 
Commissioners.  The  proposal  must  be  in  accordance  with 
the  rules  of  the  Board  and  the  regulations  of  the  Depart- 
ment of  the  Interior,  and  it  must  show  that  application 
for  a  special  permit  to  appropriate  water  for  the  irriga- 
tion of  such  lands  has  been  filed  in  the  office  of  the  State 
Engineer.  It  provides  that  the  water  rights  proposed  to 
be  sold  to  the  settlers  shall  embrare  ^^a  proportionate  in- 
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terest  in  the  canal  or  other  irrigation  icorks,  together  with 
all  rights  and  franchises  attached  thereto/' 

Section  1630  (appendix  to  brief)  provides  for  free 
rights  of  way  over  the  State  lands  for  such;  irrigation 
works.  The  contract  to  be  entered  into  by  the  State  is 
required  to  contain  certain  stipulations  and  terms,  re- 
serving to  the  State  control  over  the  construction  of  the 
works  so  as  to  protect  well  the  interest  of  the  public 
against  defaults  on  the  part  of  the  contracting  company — 
the  Big  Lost  Kiver  Irrigation  Companj^  in  this  case.  The 
compensation  which  the  irrigation  company  receives  for 
the  construction  of  the  works  is  the  franchise  or  right — 
exclusive  in  its  nature,  to  sell  water  rights  upon  the  terms 
contained  in  the  State  contract  to  all  settlers  on  the  lands 
segregated  from  the  public  domain  under  the  said  Acts  of 
Congress. 

The  contracting  company-  is  not  the  owner  of  the  works. 
The  law  does  not  require  that  it  shall  hold  title  to  any 
of  the  structures  or  rights  of  way,  or  even  to  the  water 
rights.  It  only  requires  that  it  shall  have  filed  applica- 
tion with  the  State  Engineer  for  a  permit  for  sufficient 
water  to  reclaim  the  lands  under  the  system.  The  free 
rights  of  way  which  the  State  gTants  or  furnishes  for 
such  works  do  not  become  the  property  of  the  contract- 
ing company  to  be  sold  or  disposed  of  as  it  sees  fit.  If  it 
holds  any  title  whatever  to  the  works  or  water  rights  it  is 
merely  as  Trustee  during  construction  and  until  the  water 
rights  are  disposed  of  to  the  settlers  according  to  the 
terms  of  the  State  contract.  The  irrigation  works  are 
dedicated  for  the  irrigation  of  the  lands  segregated  under 
the  Carey  Act,  and  each  settler  receives  under  the  law  a 
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proportionate  interest  in  all  the  works  and  in  "all  the 
rights  and  franchises  attached  thereto."  Such  interest 
the  Company  must  agree  to  furnish  him.  ( ( Section  1615, 
Idaho  Revised  Codes).  Such  interest  he  must  have  be- 
fore he  can  enter  the  land.  (Section  1626).  And  such 
interest  he  must  hold  when  he  makes  his  final  proof. 
Hence,  when  all  the  lands  have  been  entered  there  is  no 
interest  left  in  the  irrigation  or  contracting  company,  ex- 
cept the  lien  on  the  land  and  appurtenant  water  rights  for 
the  unpaid  balance  of  the  purchase  price. 

The  contract  with  the  State,  to  better  carry  out  the  pro- 
visions of  the  law,  and  to  assist  the  settlers  in  taking  over 
the  system,  provides  (Record,  pp.  471-474)  that  the  con- 
tracting company  in  the  case  at  bar  should  cause  to  be  or- 
ganized an  operating  company,  to  be  known  as  the  Lost 
River  Water  Company,  Limited,  to  which  corporation  the 
irrigation  works  here  involved  should  be  conveyed;  that 
the  Lost  River  Water  Company  should  be  organized  on  a 
basis  that  each  settler  should  receive  one  share  of  stock 
for  each  acre  of  land  entitled  to  water  from  said  system, 
and  at  the  time  an  entryman  purchased  a  water  right  the 
contracting  company  was  required  to  issue  to  the  pur- 
chaser one  share  of  stock  in  the  Lost  River  Water  Com- 
pany "for  each  acre  of  land  entered  or  filed  upon;"  and 
upon  the  completion  of  the  works,  or  whenever  it  was  cer- 
tified by  the  State  Engineer  that  certain  portions  of  the 
irrigation  system  were  sufficiently  completed  for  the  de- 
livery of  water  to  the  settlers,  such  works  should  be  trans- 
ferred to  the  Lost  River  Water  Company  for  operation; 
and  the  management  and  control  of  the  irrigation  system, 
so  far  as  it  was  possible  under  the  law  to  vest  it  in  any 
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one  other  than  the  individual  settlers,  was  placed  by  the 
State  contract  in  the  Lost  River  Water  Company.  That 
corporation  under  the  law  holds  the  title  in  trust  for  the 
settlers  or  water  users  who  are  stockholders  in  the  corpor- 
ation. 

State  vs.   Tivin  Falls  Canal  Co.  21  Ida.  410,  121 
Pac.  1039. 
In  the  above  case  the  Idaho  Supreme  C^urt  in  consrtru- 
ing  the  State  statute,  says: 

"Said  statute  contemplates  that  each  owner  of  a 
water  right  has  a  proportionate  interest  in  said  entire 
irrigation  works." 

Speaking  of  the  operating  company,  the  Court  also  says : 

"Tihe  canal  corporation  was  organized  under  the 
supervision  of  the  State  for  the  purpose  of  carrying 
out  a  certain  duty  resulting  from  a  trusit     *     *     *" 

Again  the  Court  says: 

"The  canal  corporation  is  not  one  organized  for 
profit,  but  is  one  organized  really  for  the  purpose  of 
performing  a  public  duty.  The  stock  of  that  corpora- 
tion represents  the  right  to  the  water,  and  a  refusal 
to  deliver  the  stock  amounts  to  a  refusal  to  deliver 
water,  and  a  refusal  to  perform  the  public  duty  for 
which  the  corporation  was  organized.     *     *     *" 

It  also  said : 

"The  express  purpose  of  said  corporation  being  to 
receive  from  the  said  land  and  water  company  the  title 
to  the  canals,  dams  and  franchises  of  said  last  named 
corporation,  and  to  manage  them  for  its  shareholders." 

In  the  case  at  bar  the  Big  Lost  River  Irrigation  Com- 
pany could  not  transfer  the  works  to  any  one  other  than 
the  Lost  River  Water  Company  without  the  consent  of  the 
State.  That  the  works  are  decidedly  of  a  public  character, 
much  more  so  than  railroads  and  corporations  furnishing 
water  to  cities  and  towns,  can  not  be  denied. 
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If  mechanics'  liens  can  attach  to  such  works,  the  State 
in  its  undertaking  to  reclaim  the  desert  lands  within  its 
boundaries  cannot  in  advance  of  the  building  of  such 
works  lay  out  a  definite  course  of  procedure,  with  any  as- 
surance that  it  will  be  carried  out.  Any  laborer,  and  any 
materialman,  contractor  or  sub-contractor  failing  to  re- 
ceive his  pay  promptly  or  dissatisfied  with  the  compensa- 
tion received,  or  the  estimate  of  work  done,  can  cloud  the 
title  and  entangle  the  system  in  litigation,  the  effect  of 
which  is  inevitably  to  delay  the  completion  of  the  works 
and  the  delivery  of  water  to  the  settlers.  The  public  incon- 
venience and  embarrassment  that  must  necessarily  follow 
the  application  of  the  mechanics'  lien  laws  to  such  works 
can  readily  be  imagined.  The  mechanics'  lien  law»  should 
not  be  construed  to  apply  to  such  works  unless  the  legisla- 
tive intent  is  so  clearly  apparent  that  no  other  conclusion 
is  reasonably  possible. 

The  unfortunate  delays  which  have  resulted  in  the  case 
at  bar,  and  the  hardships  which  they  have  worked  upon 
the  settlers  and  the  great  embarrassment  that  has  re- 
sulted to  the  State,  flow  directly  from  the  attempt  to 
enforce  appellees'  liens. 

In  the  opinion  of  the  learned  District  Judge  who  de- 
cided the  case,  reference  is  made  to  the  case  of  'Nelson- 
Bennett  Company  et  al.  vs.  Twin  Falls  Land  &  WaiteA 
Company,  14  Idaho,  5;  93  Pac.  789,  and  the  case  of  Pa- 
cific Coast  Pipe  Company  vs.  Kings  Hill  Irrigation  & 
Power  Company,  not  reported  but  decided  by  the  Dis- 
trict Court  for  the  District  of  Idaho  in  December,  1911. 
We  submit,  however,  that  those  cases  are  not  controlling. 
The  Pacific  Coast  Pipe  Company  case  was  based  upon 
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the  Nelson-Bennett  case.  In  both  cases  the  controversy 
was  between  the  irrigation  company-  and  the  lien  claim- 
ant, and  the  Court  did  not  attempt  to  determine  what 
interest,  if  any,  the  irrigation  company  had  in  the  irriga- 
tion works  that  could  be  sold  upon  a  foreclosure  of  the 
lien. 

In  the  case  at  bar  appellants  have  a  mortgage  upon 
all  the  property  of  the  irrigation  company — the  mort- 
gage being  expressly  authorized  by  the  contract  between 
the  contracting  company  and  the  State,  and  it  was  ap- 
proved by  the  Attorney  General,  as  provided  in  said  con- 
tract; and  in  addition  to  having  a  general  mortgage  upon 
the  irrigation  system,  water  rights  and  other  rights  and 
franchises  of  the  irrigation  company,  there  have  been 
pledged  with  the  Trustees,  settlers'  contracts,  or  the 
amount  due  under  such  contracts,  to  an  amount  aggregat- 
ing over  11,800,000.00  as  security  for  the  bonds  issued. 
Appellants  therefore  have  a  two-fold  lien  or  interest  in 
the  irrigation  system  and  works  decreed  to  be  sold  in  this 
case  : 

(a)  They  have  a  general  mortgage  upon  the  unsold 
water  rights  and  unsold  capacity  in  the  irrigation  system ; 
and, 

(b)  They  have  pledged  with  them  the  settlers'  con- 
tracts which  constitute  a  mortgage  upon  the  undivided, 
proportionate  and  individual  interest  in  the  irrigation 
works,  water  rights  and  franchises  sold  to  the  settler  by 
the  irrigation  company. 

And  it  becomes  necessary  in  this  case  for  the  Court  to 
determine  definitely  whether  the  water  rights  and  individ- 
ual and  proportionate  interests  in  the  system,  sold  to  the 
settlers  by  the  irrigation  company,  are  subject  and  sub- 
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has  such  interest  in  the  unsold  capacity  of  the  works  and 

in  the  remainder  of  the  water  rights  that  a  mechanic's  lien, 

can  attach  thereto.    These  matters  were  not  determined  in 

the  cases  above  referred  to,  and  were  not  passed  upon  by 
the  District  Court  in  this  case.     In  the  Nelson-Bennett 

case  the  Court  said: 

"If  it  be  conceded  by  appellant  that  it  has  no  in- 
terest in  or  title  to  any  of  this  property,  and  no  right 
of  possession  thereto,  then  we  grant  that  the  respond- 
ent can  sell  nothing  at  a  foreclosure  sale.  This  lien 
extends  only  to  the  interest,  claim  and  right  of  the 
Twin  Falls  Land  &  Water  Company.  If  it  has  no  in- 
terest therein,  it  cannot  suffer  by  foreclosure  sale 
under  this  lien.  If  it  has  an  interest  therein,  that 
interest  may  be  sold  at  foreclosure  sale  *  *  *.  In 
fact,  however,  the  claim  here  made  is  only  commen- 
surate with  the  interests  and  rights  of  the  appellant 
company.  To  that  extent  the  action  may  be  prose- 
cuted and  no  further." 

The  District  Court  in  the  case  at  bar  on  this  point,  said : 

"If,  as  argued,  most  of  the  water  rights  have  been 
sold,  and  such  rights  are  exempt  from  the  plaintiff's 
lien,  and  if  therefore  a.  lien  upon  the  canal  system  is 
upon  an  empty  shell,  of  little  or  no  value,  and  if  the 
State  is  not  bound  to  recognize  the  purchaser  at  a 
foreclosure  sale  as  the  successor  in  interest  to  all  of 
the  construction  company's  rights,  then,  to  be  sure, 
there  is  need  for  solicitude  on  the  part  of  the  plain- 
tiff, but  not  on  the  part  of  the  mortgagee."  (Record, 
pp.  651,  652.) 

This  method  of  disposing  of  a  question  may  be  con- 
venient, but  we  submit  that  the  conclusions  reached  and 
quoted  above  are  inherently  unsound,  and  such  argument 
seems  to  us  more  plausible  and  specious  than  fundamental 
or  convincing.  These  appellants  have  a  right  to  demand 
that  the  title  to  the  property  upon  which  they  hold  a  mort- 
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gage  be  not  beclouded  and  tied  up  indefinitely  in  litiga- 
tion resulting  from  the  foreclosure  of  mechanics'  liens 
upon  an  a^ssumed  interest  of  the  mortgagor,  which  the 
Court  upon  further  litigation  may  find  either  does  not  in 
fact  exist  or  is  not  a  lienable  interest. 

The  Court  in  this  case  but  laid  the  foundation  for  in- 
numerable suits  and  postponed  for  future  determination 
in  such  suits  the  question  of  Avhether  the  debtor  has  a 
lienable  interest  in  the  property  ordered  to  be  sold.  It 
was  clearly  the  duty  of  the  Court  in  this  case  to  deter- 
mine whether  the  Big  Lost  River  Irrigation  Company  had 
a  lienable  interest  in  the  irrigation  system  covered  by 
appellants'  mortgage.  It  had  no  right  to  defer  that  ques- 
tion and  order  the  property  sold  at  judicial  sale,  leaving 
it  to  the  prospective  purchaser  at  such  sale  to  determine 
at  his  peril  whether  he  acquires  anything  or  simply  "an 
empty  shell,  of  little  or  no  value."  Deferring  a  decision 
upon  that  question,  with  the  suggestion  that  in  the  end 
it  may  develop  that  there  was  no  property  to  which  the 
lien  could  attach,  does  not  tend  to  inspire  competitive 
bidding,  and  the  only  effect  of  it  is  to  inform  the  bidder 
in  advance  that  he  is  only  purchasing  a  law  suit. 

The  learned  District  Judge  also  stated  (Record,  p.  652) 
that: 

"It  is  of  no  consequence  that  Carey  Act  projects 
were  unknown  when  the  lien  statutes  were  enacted. 
Neither  were  railroads  and  telegraph  lines  known 
when  the  Constitution  of  the  United  States  was 
adopted,  but  such  instrumentalities  are  not  therefore 
exempt  from  the  operation  of  the  interstate  commerce 
laws  of  the  Constitution." 
The  sweeping  and  comprehensive  argument  could  be  di- 
rected with  equal  force  against  the  decision  of  the  United 
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States  Supreme  Court  in  Buncombe  County  vs.  Tommey, 
115  U.  S.  122;  29  L.  Ed.  305,  in  which  case  the  Court  held 
that  the  lien  laws  of  the  State  of  North  Carolina  did  not 
apply  to  a  public  service  corporation  like  a  railroad  com- 
pany. The  language  of  the  North  Carolina  statute,  then  be- 
fore the  Court,  was  as  comprehensive,  in  so  far  as  it  related 
to  the  question  before  the  Court  in  that  case,  as  is  the  Ida- 
ho statute  in  relation  to  the  question  now  before  the  Court. 
In  the  Nelson-Bennett  case  the  Idaho  Supreme  Court 
was  not  concerned  with  the  rights  of  the  mortgagee.  The 
Court  said: 

"In  fact,  however,  the  claim  here  made  is  only 
commensurate  with  the  interest  and  rights  of  the 
appellant  company.  To  that  extent  the  action  may 
be  prosecuted  and  no  further."     (Our  italics.) 

Accepting  that  statement  at  its  par  value,  it  necessar- 
ily follows  that  the  lien  could  not  attach  to  the  interests 
which  had  been  sold  to  the  settlers,  and  upon  which  they 
in  turn  gave  mortgages  as  security  for  the  deferred  pay- 
ments, Avhich  mortgages  (in  this  case  called  settlers'  con- 
tracts) have  been  deposited  with  appellants  as  security 
for  the  bonds. 

The  Court  in  this  case  does  not  distinguish  in  the  ap- 
plication or  enforcement  of  the  lien  between  the  unsold 
capacity  and  the  unsold  water  rights  in  the  system,  and 
those  which  have  been  sold  to  the  settlers  and  entrymen. 
Appellant's  mortgage  is  a  direct  lien  only  upon  the  un- 
sold capacity  and  unsold  water  rights,  or  upon  what  the 
irrigation  company  has  not  sold  to  the  settlers,  and  it 
only  indirectly  affects  the  interest  in  the  system  owned 
by  the  settlers.  Such  interest,  as  heretofore  stated,  has 
been   mortgaged  by  the  settlers  as  security  for  the  de- 
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ferred  payments  of  the  purchase  price,  and  such  individ- 
ual or  settlers'  mortgages  or  contracts  have  been  depos- 
ited and  pledged  with  appellants  under  their  mortgage 
as  additional  security  for  the  bonds.  The  Court  by  fail- 
ing to  distinguish  between  these  decidedly  different  in- 
terests has  thrown  a  cloud  upon  the  title  and  water  rights 
of  some  700  or  800  settlers  who  are  not  parties  to  the 
suit.  It  is  equivalent  to  foreclosing  a  mortgage  without 
making  the  o^^^ler  of  the  land  a  party  to  the  suit. 

The  contracts  or  mortgages  given  by  the  settlers  on 
their  individual  interests  in  the  system  show  clearly  that 
the  Big  Lost  River  Irrigation  Company  has  no  interest 
whatever  in  the  water  rights  and  undivided  interest  sold, 
except  as  mortgagee  under  the  settlers'  mortgages  or  wa- 
ter contracts  (see  defendants'  Exhibit  77,  record  pp.  558- 
566,  and  State  Contract,  record  pp.  468-474 ) . 

The  Court  by  its  decree  has  directed  the  irrigation  sys- 
tem to  be  sold  without  making  any  provision  for  protect- 
ing the  rights  of  either  the  settlers  or  appellants  under 
the  contracts  pledged  with  appellants,  and  the  effect  of 
this  decree  must  necessarily  be  to  promote  vexatious  liti- 
gation and  involve  the  settlers,  the  purchaser  of  the  sys- 
tem at  the  Master's  sale,  and  appellants  in  numerous 
suits  to  determine  their  respective  rights  and  interests. 

The  statement  of  the  Court  in  its  opinion  "that  neither 
the  State  nor  the  purchasers  of  water  rights  are  before  the 
Court,  and  therefore  such  rights  as  they  may  have  will  not 
be  affected  by  foreclosure  decree"  is  of  no  substantial  ben- 
efit in  \iew  of  the  unqualified  and  positive  provisions  of 
the  decree  that  the  Master  shall  sell  the  entire  irrigation 
system  and  all  the  water  rights  connected  therewith.  If 
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such  a  rule  is  to  prevail  there  is  nothing  left  of  the  doc- 
trine of  indispensable  parties.  The  Court  should  not  enter 
any  decree  which  must  from  necessity  becloud  the  title  of 
persons  not  before  the  Court,  and  result  in  expensive  lit- 
igation to  them  in  order  to  determine  their  rights  as 
against  appellees'  liens  and  the  interest  acquired  by  the 
purchaser  at  the  Master's  sale. 

We  desire  also  to  call  the  Court's  particular  attention 
to  the  fatal  error  of  not  making  the  Lost  River  Water  Com- 
pany a  party  to  the  suit.  It  was  provided  in  the  State  con- 
tract that  the  Lost  River  Water  Company  should  be  or- 
ganized for  the  purpose  of  taking  over  the  operation  and 
management  of  the  irrigation  system!  (Rec.  471-4).  The 
record  shows  it  was  organized  for  such  purpose.  (Rec.  570- 
4),  and  that  every  settler  and  purchaser  of  a  water  right 
was  given  a  share  of  stock  in  that  company  for  each  acre 
of  land  for  which  a  water  right  was  purchased  ( Rec.  354- 
6),  and  that  smch  stock  entitles  tthe  purchaser  to  a  pro- 
portionate part  of  the  water  in  the  irrigation  system  here 
involved.  By  attempting  to  enforce  the  liens  of  appellees 
the  Court  abrogates  all  the  provisions  of  the  State  contract 
and  of  the  individual  settlers'  contracts  pertaining  to  the 
Lost  River  Water  Company,  and  it  does  so  without  the 
presence  in  court  of  that  company  or  of  the  settlers  af- 
fected by  that  portion  of  the  decree. 

The  procedure,  which  the  State  required  to  be  carried 
out  in  the  sale  of  water  rights,  was  as  follows: 

The  Big  Lost  River  Irrigation  Company  was  required  to 
sell  water  rights  without  preference  or  partiality,  other 
than  that  of  priority  of  application  (Rec.  467),  upon  a 
form  of  contract  approved  by  the  State.  Such  contract 
provided  that  each  purchaser  should  receive  a  certificate 
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of  stock  in  the  Lost  River  Water  Company  for  as  many 
shares  as  he  purchased  water  rights.  Such  certificate,  if 
the  water  right  was  not  fully  paid  for,  should  be  endorsed 
in  blank  by  the  settler  and  given  to  the  Big  Lost  River 
Irrigation  Company  as  additional  security  for  the  deferred 
payments  (Rec.  473),  the  settler  paying  at  the  time  of  pur- 
chase $4.00  per  acre  in  cash,  the  balance  in  installments 
extending  over  a  series  of  years.  The  settler's  contract  was 
made  a  mortgage  or  lien  upon  the  interest  in  the  system 
which  the  settler  purchased   (Rec.  564).    The    Big    Lost 
River  Irrigation  Company  in  turn,  and  as  additional  se- 
curity for  the  bonds  which  it  issued,  assigned  and  trans- 
ferred to  appellants  all  payments  due  from  the  settlers 
under  their  respective  contracts  (See  Trust  Deed,  D'eft's 
Exhibit  67  and  Rec.  354),  and  as  security  therefor  it  also 
assigned  to  appellants  said  contracts  and  the  shares    of 
stock  in  the  Lost  River  Water  Company  and  we  respect- 
fully submit  that  the  Court  in  this  case  by  its  decree  has 
made  it  impossible  for  the  State  of  Idaho  to  carry  out  the 
plan  which  it  adopted  for  the  construction  of  these  works 
and  for  the  management  of  the  irrigation  system  after  the 
works  were  constructed.    It  has  made  it  impossible  for  the 
settlers  to  receive  what  was  sold  them  by  the  Big    Lost 
River  Irrigation  Company  and  what  the  State  required 
that  they  should  have  and  receive  for  the  payment  which 
they  made  and  the  mortgage  which  they  gave  upon  their 
property,  and  none  of  these  parties  are  before  the  Court. 

The  fact  that  the  settlers'  contracts  have  been  deposited 
and  pledged  with  appellants,  and  that  appellants  are 
parties  to  the  suit,  does  not  justify  the  form  or  kind  of  de- 
cree that  was  entered  in  this  case.     A  contract  cannot  be 
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cancelled  or  abrogated  unless  all  the  parties  to  it  are  be- 
fore the  Court. 


VI. 

Under  the  Laws  of  Idaho  Irrigation  Companies  May  Sell, 
Water  Rights  Free  and  Clear  of  Existing  Encum- 
brances on  the  System. 

That  the  settlers  purchased  their  undivided  and  pro- 
portionate interest  in  the  irrigation  system  and  water 
rights  involved  in  this  case,  free  and  clear  of  the  liens  of 

appellees,  can  not  in  the  face  of  the  express  provisions  of 
the  Idaho  statutes,  and  the  decisions  of  the  Idaho  Su- 
preme Court  be  seriously  denied. 

Section  3292  of  the  Idaho  Revised  Codes  reads  as  fol- 
lows: 

"When  any  payment  is  made  under  the  terms  of 
a  contract,  by  means  of  which  payment  a  perpetual 
right  to  the  use  of  water  necessary  to  irrigate  a  cer- 
tain tract  of  land  is  secured,  said  water  right  shall 
forever  remain  a  part  of  said  tract  of  land,  and  the 
title  to  the  use  of  said  water  can  never  be  affected 
in  any  way  by  any  subsequent  transfer  of  the  canal 
or  ditch  property  or  by  any  foreclosure  or  any  bond, 
mortgage  or  other  lien  thereon ;  but  the  owner  of 
said  tract  of  land,  his  heirs  or  assigns,  shall  forever 
be  entitled  to  the  use  of  the  water  necessary  to 
properly  irrigate  the  same,  by  complying  with  such 
reasonable  regulations  as  may  be  agreed  upon,  or  as 
may  from  time  to  time  be  imposed  by  law.  And  said 
payment  for  said  water  right  shall  be  a  release  of 
any  bond  or  mortgage  upon  the  canal  property  of  the 
person  or  company  from  whom  such  right  is  purchased 
or  their  successors  or  assigns,  to  the  amount  of  such 
water  right  thus  purchased  and  paid  for,  and  said 
person  or  company  from  whom  such  water  right  is 
purchased  shall  furnish  to  the  party  or  parties  pur- 
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chasing  such  rights  a  release,  or  a  good  and  sufficient 
bond  for  a  release,  from  said  mortgage  or  bonded  in- 
debtedness to  the  amount  of  the  water  right  thus  pur- 
chased." 

This  identical  statute  was  before  the  Idaho  Supreme 
Court  in  Hewitt  vs.  Great  Western  Beet  Sugar  Company, 
20  Idaho  235,  118  Pac.  296,  and  it  w;as  there  held  that 
purchasers  of  water  rights  were  not  affected  by  the  fact 
that  there  was  an  outstanding  mortgage  against  the  irri- 
gation system,  but  notwithstanding  such  mortgage  they 
could  deal  directly  with  the  mortgagor  or  irrigation  com- 
pany and  make  jDayments  to  such  company,  and  that  the 
rights  acquired  from  such  company  were  not  subject  to 
the  lien  of  the  mortgage  on  the  system.    The;  Court  said : 

"This  statute  became  the  law  of  this  State  on 
March  7,  1895,  and  was  the  law  of  this  State  at  the 
time  appellant  accepted  the  mortgage  involved  in 
this  case  and  became  a  part  of  his  mortgage.  This 
section  is  plain,  and  clearly  provides  that  when  pay- 
ment is  made  upon  a  perpetual  water  right  the  water 
right  shall  remain  a  part  of  the  tract  of  land  for 
which  the  same  is  purchased,  and  the  title  to  the  use 
of  said  water  can  never  be  affected  in  any  way  by  any 
subsequent  transfer  of  the  canal  or  ditch  company, 
or  by  any  subsequent  foreclosure  of  any  bond,  mort- 
gage or  other  lien.  This  section  was  enacted  for  the 
protection  of  the  purchasers  of  water  rights  pur- 
chased from  an  irrigation  system  or  canal  company 
engaged  in  the  diversion  and  transmission  for  use  of 
the  public  waters  of  the  State." 

This  important  question  w^as  entirely  ignored  by  the 
District  Court.  There  can  be  no  valid  reason  for  not  de- 
termining it  in  this  suit.  The  interest  of  the  settlers  in 
the  system  has  by  them  been  mortgaged  and  the  mort- 
gages are  held  by  these  appellants,  and  if  the  settlers'  in- 
terest is  not  subject  to   appellees'   liens,   appellants,   as 
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mortgagees  of.  such  interest,  have  a  right  to  demand  that 
the  decree  does  not  involve  them  in  unnecessary  litigation 
or  throw  a  cloud  upon  the  title  to  property  not  subject  to 
a  lien.  There  is  neither  precedent,  law,  nor  reason  for 
the  Court  doing  the  vain  thing  of  pretending  to  sell  prop- 
erty which  it  has  not  previously  determined  it  has  the 
right  to  sell.  The  decree  in  this  case  should  have  express- 
ly reserved  the  interest  in  the  system  sold  to  the  settlers, 
and  covered  by  the  mortgages  pledged  with  appellants  as 
security  for  the  bonds. 

VII. 

The  Contract  Betiveen  the  State  of  Idaho  and  the  Big 
Lost  River  Irrigation  Company  Dated  May  27,  1909, 
Is  not  Assignable  Without  the  Consent  of  the  State, 
and  the  Court  Erred  in  Decreeing  the  Sale  of  Such 
Contract. 

It  is  settled  law  that  a  contract  coupled  with  liabilities 
and  financial  responsibility  and  involving  a  relation  of 
personal  confidence  and  trust,  is  not  transferrable  or  as- 
signable without  the  consent  of  the  other  contracting 
party. 

The  Supreme  Court  of  the  United  States  in  Arkansas 

Valley  Smelting  Co.  vs.  Belden  Mining  Co.  127  U.  S.  379, 

32  L.  Ed.  246,  said: 

"At  the  present  day,  no  doubt,  an  agreement  to 
pay  money,  or  to  deliver  goods,  may  be  assigned  by 
the  person  to  whom  the  money  is  to  be  paid  or  the 
goods  are  to  be  delivered,  if  there  is  nothing  in  the 
terms  of  the  contract,  whether  by  requiring  some- 
thing to  be  afterwards  done  by  him,  or  by  some  other 
stipulation,  which  manifests  the  intention  of  the  par- 
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ties  that  it  shall  not  be  assignable.  But  everyone  has 
a  right  to  select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person  thrust  upon 
Mm  without  his  consent.  In  the  familiar  phrase  of 
Lord  Denman,  'You  have  the  right  to  the  benefit  you 
anticipate  from  the  character,  credit  and  substance 
of  the  party  with  whom  you  contract.'  Humble  vs. 
Hunter,  12  Q.  B.  310,  317;  Winchester  vs.  Howard, 
97  Mass.  303,  305;  Boston  Ice  Go.  vs.  Pptter,  123 
Mass.  28;  King  vs.  Batterson,  13  R.  I.  117,  120; 
Lansden  vs.  McCarthy,  45  Mo.  106.  The  rule  upon 
this  subject,  as  applicable  to  the  case  at  bar,  is  well 
expressed  in  a  recent  English  treatise:  'Rights  aris- 
ing out  of  contract  cannot  be  transferred  if  they  are 
coupled, with  liabilities,  or  if  they  involve  a  relation 
of  personal  confidence  such  that  the  party  whose 
agreement  conferred  those  rights  must  have  intended 
them  to  be  exercised  only  by  him  in  whom  he  actually 
confided.'    PolJock,  Cont.  Ith  ed.  425." 

This  principle  has  been  repeatedly  applied  by  the 
Courts.     See : 

Demarest  vs.  Dunton  Lumber  Co.  161  Fed.  264. 
Boston  Ice  Co.  vs.  Potter,  123  Mass.  28;  25  Am. 

Rep.  9. 
Winchester  vs.  Hotoard,  97  Mass.  303 ;  93  Am.  Dec. 
93. 
The  Court  in  this  case  held  that  appellees  had  a  lien 
upon  the  contract  dated  May  27,  1909,  between  the  State 
of  Idaho  and  George  S.  Speer,  which  contract  was  later 
assigned  to  the  Big  Lost  River  Irrigation  Company  with 
the  consent  and  approval  of  the  State. 

We  have  heretofore  referred  to  the  proposition  that 
there  is  no  law  under  which  appellees'  liens  could  be  ex- 
tended to  a  contract  or  franchise  of  that  kind,  but,  inde- 
pendent of  that  proposition  an  examination  of  the  law 
under  which  the  contract  was  made  shows  clearly  that 
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such  contracts  are  not  transferrable  or  assignable  without 
the  consent  of  the  State. 

The  contract  is  not  one  let  to  the  lowest  bidder  upon 
public  notice,  but  it  is  one  resting  upon  the  financial  re- 
sponsibility of  the  contracting  company  and  upon  the 
trust  and  confidence  which  the  State  reposes  in  that  com- 
pany to  cari'y  out  its  agreements  and  deal  justly  with  the 
public  or  settlers  for  whom  the  works  are  constructed  at 
the  instance  and  under  the  supervision  of  the  State. 

Section  1615  of  the  Idaho  Revised  Codes  (see  appendix 
to  brief)  requires  the  corporation  in  its  proposal  to  the 
State  to  set  forth  the  names  and  place  of  residence  of  its 
officers  and  directors,  and  of  the  amount  of  its  authorized 
and  of  its  paid  up  capital,  and  in  the  case  of  an  individual 
it  requires  the  proposal  to  set  forth  all  facts  necessary  to 
enable  the  State  Board  of  Land  Commissioners  to  deter- 
mine the  financial  ability  of  the  person  seeking  the  con- 
tract to  carry  out  the  proposed  undertaking. 

The  contract  itself  (Record  459)  recites  that  Mr.  Speer 
"has  made  a  satisfactory  showing  as  to  the  ability  of 
Jiimself  and  those  whom  he  represents  to  construct  the 
said  irrigation  works  and  to  complete  the  same  within  the 
time  allowed  by  law  *  *  *  ",  and  the  record  shows 
that  Mr.  Spcer  was  a  financier  of  standing  and  the  part- 
ner in  a  large  Chicago  bond  house. 

The  Court  has  undertaken  to  sell  the  contract  to  the 
highest  bidder  and  to  substitute  for  the  contracting  par- 
ties selected  by  the  State,  the  highest  bidder  at  the  sale 
ordered  by  the  Court.  This,  we  respectfully  submit,  can- 
not under  the  law  be  sustained  and  it  cannot  be  so  easily 
disposed  of  as  it  was  by  the  trial  court,  viz.  that  "if  the 
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State  is  not  bound  to  recognize  tlie  purchaser  at  the  fore- 
closure sale  as  the  successor  in  interest  to  all  the  construc- 
tion company's  rights,  then,  to  be  sure,  there  is  need  for 
solicitude  on  the  part  of  the  plaintiff,  but  not  on  the  part 
of  the  mortgagee."  Upon  that  same  theory  appellant's 
lien  could  have  been  extended  to  all  property  within  the 
State  of  Idaho  by  whomsoever  held,  leaving  it  for  future 
determination  whether  the  purchaser  at  the  sale  as  a  mat- 
ter of  fact  secured  any  property  through  his  purchase. 
Such  decrees  do  not  settle  contests  or  controversies,  but 
can  only  serve  as  prolific  sources  of  litigation,  and,  as 
stated  before,  they  do  not  tend  to  inspire  competitive  bid- 
ding at  judicial  sales.  There  is  nothing  to  commend  such 
procedure,  but  there  is  every  reason  for  condemning  it. 

Appellants  as  pledgees  of  settlers'  contracts  aggregating 
over  11,800,000.00,  all  made  under  and    subject    to    the 
terms  and  provisious  of  the  State  contract,  have  a  right 
to  know  how  and  in  what  manner  the  State  contract  is 
affected  by  appellees'  liens,  and  whether  the  plan  of  con- 
struction and  the  plan  for  operating  and  turning  over 
the  system  to  the  settlers  outlined  in  the  State  contract 
will  be  carried  out,  whether  the  settlers  must  deal  with 
the  Court  and  the  purchaser  at  the  judicial  sale  or  with 
the  State,  or  the  party  with  whom  the  State  sees  fit  to 
contract  for  the  completion  of  said  sysem.    The  purchaser 
at  the  judicial  sale  is  by  no  means  the  only  person  con- 
cerned over  what  becomes  of  the  State  contract  and  Avho, 
if  any,  is  authorized  to  carry  it  out. 
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VIII. 

The  Irrigation  System  Cannot  Be  Sold  Without  the  Right 
of  Redemption. 
The  decree  in  this  case  directs  that  the  irrigation  sys- 
tem, property  and  assets  of  the  Big  Lost  River  Irrigation 
Coniipan}^  upon  which  appelleesi  are  decreed  a  lien,  shall  be 
sold  without  the  right  of  redemption.  It  declares  (Record 

p.  674)  : 

"And  that  under  and  by  said  sale  all  equity  of  re- 
demption of  the  defendants  *  *  *  in  and  to  said 
property,  lands,  rights  and  franchises  be  foreclosed 
and  cut  off  and  forever  barred,  and  that  said  property 
be  sold  as  an  entirety  and  in  one  parcel  without  val- 
uation, appraisement  or  redemption  *  *  *  by  the 
Special  Master  of  this  Court  (Record,  677).  That 
upon  the  payment  of  the  purchase  price  by  the  pur- 
chaser or  purchasers  of  said  property,  said  Special 
Master  shall  execute  and  deliver  a  deed,  conveying  the 
property  purchased  to  said  purchaser  *  *  «  and 
upon  the  execution  and  delivery  of  such  deed  the 
grantee  thereunder  shall  be  let  intO'  the  possession  of 
the  premises  conveyed." 

This  is  in  direct  contravention    of  the  Statutes   of  the 

State  of  Idaho.     Section  4490  of  the  Idaho  Revised  Codes 

reads  as  follows: 

"Upon  a  sale  of  real  property,  the  purchaser  is  sub- 
stituted to,  and  acquires  all  the  right,  title,  interest 
and  claim  of  the  judgment  debtor  thereto ;  *  *  * 
When  the  estate  is  less  than  a  leasehold  of  two  years' 
unexpired  termi,  the  sale  is  absolute.  In  all  other  cases 
the  property  is  subject  to  redemption,  as  provided  in 
this  chapter.  The  officer  must  give  to  the  purchaser  a 
certificate  of  sale  containing: 

"1.  A  particular  description  of  the  real  property 
sold. 

"2.     The  price  bid  for  each  distinct  lot  or  parcel; 

"3.     lUie  whole  price  paid. 

"4.  When  subject  to  redemption,  it  must  be  so 
stated.  And  when  the  judgment,  under  which  the  sale 
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has  been  made,  is  payable  in  a  specified  kind  of  money 
or  currency,  tlie  certificate  must  also  show  the  kind 
of  money  or  currency  in  which  such  redemption  may 
be  made,  which  must  be  the  same  as  that  specified  in 
the  judgment.  A  duplicate  of  such  certificate  mtist  be 
filed  for  record  by  the  officer  in  the  office  of  the  re- 
corder of  the  county." 

Section  4492  provides  that: 

"The  judgment  debtor  or  redemptioner  may  redeem 
the  property  from  the  purchaser  within  one  year  after 
the  sale,  on  paying  the  purchaser  the  amount  of  his 
purchase  with  ten  per  cent,  interest  thereon  in  addi- 
tion    *     *     *" 

Seftion  4520  of  the  Idaho  Revised  Codes  provides  that: 

"Sales  of  real  estate  under  judgments  of  foreclosure 
of  mortgages  and  liens  are  subject  to  redemption  as  in 
the  case  of  sales  under  execution." 

These  identical  statutes  were  before  the  Supreme  Court 
of  Idaho  in  the  case  of  Hewitt  vs.  Walters,  21  Idaho  1; 
jll9  Pac.  705.  In  that  case  the  sale  was  a  general  re- 
ceiver's sale,  made  for  the  purpose  of  winding  up  the  cor- 
poration and  paying  its  debts  and  labilities.  It  was  not  a 
foi'eclosure  sale,  as  we  have  in  this  case,  and  it  was  there 
contended  that  even  a  receiver's  sale  could  not  be  made 
without  the  right  of  redemption.     The  Court  said : 

"This  objection  presents  a  question  which  must  be 
determined  upon  the  peculiar  facts  and  conditions  of 
this  particular  case.  In  the  first  place,  it  is  conceded 
that  the  statute  of  this  State  nowhere  in  express 
terms  grants  the  right  of  redemption  from  a  receiver's 
sale.  The  statute  confers  the  right  of  redemption 
from  sales  made  on  execution  (Sec.  4491)  and  fore- 
closure sales  (Sec.  4520)  and  other  sales  under  fore- 
closure of  various  liens.  Under  Sec.  4491,  a  creditor 
having  a  lien  by  judgment  or  mortgage  on  the  prop- 
erty sold,  i#ubsequent  to  the  lien  on  which  the  sale 
was  made  has  the  right  of  redemption,  the  same  as 
the  judgment  debtor  would  have.     The  plaintiff  in 
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this  case  would  have  under  the  statute  the  right  to 
redeem  the  property  from  any  sale  made  for  the  satis- 
faction of  judgments  or  liens  that  were  prior  to  hia 
mortgage.  *  *  * 

"For  discussions  of  the  right  and  power  of  courts 
to  order  receiver's  sales  without  the  right  of  redemp- 
tion, see  the  following  authorities  which  have  been 
cited  by  respective  counsel :" 

The  Court  then  cites  many  cases  showing  that  receiv- 
ers' sales  cannot  be  made  without  the  right  of  redemp- 
tion, and  some  liolding  that  they  can.     The  Court  then 

adds : 

"It  is  unnecessary^,  however,  for  us  to  determine 
that  question  in  this  case,  and  we  reserve  our  judg- 
ment thereon,  for  the  reason  that  the  facts  of  this 
case  remove  it  from  the  contingency  above  suggested." 

The  Court  then  shows  that  Hewitt  was  estopped  from 
raising  the  question  because  of  stipulations  and  because 
of  the  decree  having  become  final  without  an  appeal  on 
that  question  having  been  taken  therefrom.  After  dis- 
cussing that  questi(m  the  Court  says: 

"In  other  words,  the  sale  here  being  made  is  not  a 
sale  on  foreclosure  but  is  a  sale  by  the  Court's  re- 
ceiver under  direct  authority  and  supervision  of  the 
Court.  The  jjlaintiff  has  consented  to  and  acquiesced 
in  the  order  and  decree  and  is  now  bound  thereby." 

The  Idaho  statute  is  identical  with  the  California  stat- 
ute on  the  subject,  and  it  has  been  frequen*^ly  construed  by 
the  California  Court.     ??ee: 

Phillips  vs.  Hagart,  113  Cal.  552. 

Eldrech/c  vs.  Wright.  55  Cal.  531 

Levi/  vs.  BurJcle  (Cal.),  14  Pac.  564. 

In  Brown  vs.  Bryan,  6  Idaho  1 ;  51  Pac.  1)95.  tlie  Court 
said : 
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"The  Legislature  has  provided  that  all  contracts  in 
restraint  of  llie  equity  of  redemption  are  void.'' 
See  also : 

Brine  vs.  Hartford  Fire  Ins.  Co.  96  U.  S.  627;  24 

L.  Ed.  858. 
Looey  Coal  Mine  vs.  CMcago  W.  &  V.  Coal  Co.  131 

Ijl.  9,  8  L.  R.  A.  598,  22  :N.  E.  503. 
Fitch  vs.  Wetherbee,  110  111.  475. 
Simmons  vs.  Taylor,  38  Fed.  693. 
Hammock  vs.  Farmers,  Etc.  Co.  105  U.  S.  74,  26 

L.  Ed.  1111. 
Mason  vs.  Northwestern,  Etc.  Co.  106  U.  S.  163,  27 

L.  Ed.  129. 
Providence,  Etc.  Co.  vs.  Camden,  177  Fed.  861. 

In  Parker  vs.  Dacres.  130  U.  S.  43 ;  32  L.  Ed.  848,  the 

Supreme  Court  of  the  United  States,   in  discussing  this 

question,  said: 

"This  riglit  when  thus  given  is  a  substantial  one  to 
be  recognized  even  in  the  courts  of  the  United  States 
sitting  in  equity,  because  the  statute  constitutes  a 
rule  of  pi'oporty  in  the  State  that  enacted  it." 

The  statute  before  the  Court  in  that  case  was  identical 
with  the  Idaho  statute  now  before  the  Court. 

In  conclusion,  appellants  submit  that  appellees  are  not 
enlitled  to  a  lien  u])on  any  of  the  property  covered  by  ap- 
pellants' mortgage;  that  the  decree  is  uncertain  in  that  it 
does  not  si)ecifically  determine  what  property  is  subject 
to  the  lien,  and  what  rights  or  property  may  be  sold  at 
the  sale  which  the  decree  directs  shall  be  made;  and  that 
the  Court  was  without  jurisdiction  to  enter  any  decree  in 
this  case  because  of  the  absence  of  necessarv  and  indis- 
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pensablc!  parties ;  that  the  right  of  redemption  should  not 

have  been  barred,  and  that  plaintiff's  lien    should    have 

been  held  void  or  unenforceable  for  failure  to  comply  with 

the  foreign  corporation  la^  s  of  the  State. 

Resjpectfull.v  submitted, 

MAYER,  MEYER,  xVUSTRIAN  &  PLATT, 

Chicago,  Illinois, 

AMOS  C.  MILLER, 

Chicago,  Illinois. 

RICHARDS  &  HAGA, 

Boise,  Idaho. 

Solicitors  for  Appellants. 
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APPENDIX. 

Provisions  of  Idaho  Revised  Codes  Relating  to  Construc- 
tion of  Works  Under  the  Carey  Act. 

Proposals  to  Construct  Irrigation  Works. 

Sec.  1615.     Any  person,  company  of  persons,  associa- 
tion or  incorporated  company,  constructino;,  having  con- 
structed or  desiring  to  construct,  ditches,  canals  or  other 
irrigation  works  to  reclaim  land  under  the  provisions  of 
this  chapter,  shall  file  with  the  board  a  request  for  the 
selection,  on  behalf  of  the  State,  by  the*  board,  of  the  land 
to  be  reclaimed,  designating  said  land  by  legal  subdivis- 
ions.    This  request  shall  be  accompanied  by  a  proposal 
to  construct  the  ditch,   canal  or  other  irrigation  works 
necessary  for  the  complete  reclamation  of  the  land  asked 
to  be  selected.     The  proposal  shall  be  prepared  in  accord- 
ance with  the  rules  of  the  board  and<  with  the  regulations 
of  the  Department  of  the  Interior;  and  shall  be  accom- 
panied by  the  certificate  of  the  State  Engineer  that  ap- 
plication for  permit  to  appropriate  Avater  has  been  filed 
in  his  oifice,  together  with  the  State  Engineer's  report 
thereon.     It  shall  state  the  source  of  water  supply,  the 
location  and  dimensions  of  the  proposed  works,  the  esti- 
mated cost  thereof,  the  price  and  terms  per  acre  at  which 
perpetual  water  rights  will  be  sold  to  settlers  on  the  land 
to  be  reclaimed,  said  perpetual  rights  to  embrace  a  pro- 
portionate interest  in  the  canal  or  other  irrigation  works, 
together  with  all  the  rights  and  franchises  attached  there- 
to.    In  the  case  of  incorporated  companies  it  shall  state 
the  name  of  the  company,  the  purpose  of  its  incorpora- 
tion, the  names  and  places  of  residence  of  its  directors 
and  officers,  the  amount  of  its  authorized  and  of  its  paid 
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up  capital.  If  the  applicant  is  not  an  incorporated  com- 
pany, the  proposal  shall  set  forth  the  name  or  names  of 
the  party  or  parties,  and  such  other  facts  as  will  enable 
the  board  to  determine  his  or  their  financial  ability  to 
carry  out  the  proposed  undertaking. 
Application  for  Appropriation  Permit  to  Be  Filed. 

Sec.  1617.  The  person,  company  of  persons,  associa- 
tion or  incorporated  company  making  application  to  the 
board  for  the  selection  of  lands  by  the  State,  shall  have 
filed  with  the  State  Engineer  an  application  for  a  permit 
to  appropriate  water  for  the  reclamation  of  the  lands 
described  in  the  request  of  the  board.  This  application 
for  a  permit  shall  be  of  a  form  prescribed  by  the  State 
Engineer,  and  shall  be  accompanied  by  two  copies  of  a 
map  of  the  land  to  be  selected,  and  it  shall  show  accurate- 
ly the  location  and  dimensions  of  the  proposed  irrigation 
works.  The  maps  of  the  lands  and  proposed  irrigation 
works  shall  be  prepared  in  accordance  with  the  regula- 
tions of  the  State  Engineer's  office  and  the  rules  of  the 
Department  of  the  Interior. 
Submission  of  Proposal  to  State  Engineer. 

Sec.  1618.  Immediately  upon  the  receipt  of  any  request 
and  proposal,  as  designated  in  Section  1615,  it  shall  be 
the  duty  of  the  Register  to  examine  the  same  and  ascer- 
tain if  it  complies  with  the  rules  of  the  board  and  the 
regulations  of  the  Department  of  the  Interior.  If  it  does 
not,  it  is  to  be  returned  for  correction;  but,  if  it  does  so 
comply,  it  shall  be  submitted  to  the  State  Engineer,  who 
shall  examine  the  same  and  make  a  wHtten  report  to  the 
board,  stating  whether  or  not  the  proposed  works  are 
feasible;   whether  the  proposed   diversion    of   the   public 
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waters  of  the  State  will  prove  beneficial  to  the  public  in- 
terest; whether  there  is  sufficient  unappropriated  water 
in  the  source  of  supply;  and  whether  or  not  a  permit  to 
divert  and  appropriate  water  through  the  proposed  works 
has  b'"i  approved  by  him;  whether  the  capacity  of  the 
proposed  works  is  adequate  to  reclaim  the  land  described; 
whether  or  not  the  proposed  cost  of  construction  is  reason- 
able; and  whether  or  not  the  maps  filed  in  his  office  com- 
ply with  the  requirements  of  said  office  and  the  regula- 
tions of  the  Department  of  the  Interior;  also  whether  or 
not  the  lands  proposed  to  be  irrigated  are  desert  in  char- 
acter and  such  as  ma^-  properly  be  set  apart  under  the 
provisions  of  the  aforesaid  act  of  CongTess  and  the  rules 
and  regulations  of  the  Department  of  the  Interior  there- 
under. Whenever  the  State  Engineer  shall  be  unable, 
from  an  examination  of  the  maps  and  field  notes  submitted 
for  his  examination,  to  determine  whether  or  not  the 
proposed  irrigation  works  are  feasible  and  adequate, 
whether  or  not  the  proposed  cost  of  construction  is  reason- 
able, or  whether  or  not  the  proposed  diversion  of  the  pub- 
lic water  would  be  beneficial  to  the  public  interest,  and 
whether  or  not  the  lands  proposed  to  be  irrigated  are  of 
such  a  character  as  to  come  under  the  provisions  of  the 
aforesaid  act  of  Congress,  it  shall  be  his  duty  to  make, 
or  cause  to  be  made  by  some  qualified  assistant,  such  sur- 
vey or  examination  as  will  enable  him  to  report  intelli- 
gently thereon  to  the  board. 

Contract  With  Proposed  Contractor. 

Sec.  1621.  Upon  the  withdrawal  of  the  land  by  the  De- 
partment of  the  Interior,  it  shall  be  the  duty  of  the  board 
to  enter  into  a  contract  with  the  parties  submitting   the 
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proposal,  which  contract  shall  contain  complete  specifica- 
tions of  the  location,  dimensions,  character  and  estimated 
cost  of  the  proposed  ditch,  canal  or  other  irrigation  works ; 
the  price  and  terms  per  acre  at  which  such  works  and  per- 
petual water  rights  shall  be  sold  to  settlers;  and  the  price 
and  terms  upon  which  the  State  is  to  dispose  of  the  lands 
to  settlers.  This  contract  shall  not  be  entered  into  on  the 
part  of  the  State  until  the  withdrawal  of  the  lands  by  the 
Department  of  the  Interior  and  the  filing  of  a  satisfactory 
bond  on  the  part  of  the  proposed  contractor  for  irrigation 
works,  which  bond  shall  be  in  a  penal  sum  equal  to  five 
per  cent,  of  the  estimated  cost  of  the  works,  and  shall  be 
conditioned  for  the  faithful  performance  of  the  provisions 
of  the  contract  with  the  State. 
Same;  Limitations  on  Terms. 

Sec.  1622.  No  contract  shall  be  made  by  the  board 
which  requires  a  greater  time  than  five  years  for  the  con- 
struction of  the  works,  and  all  contracts  shall  state  that 
the  work  shall  begin  within  six  months  from  date  of  con- 
tract ;  that  at  least  one-tenth  of  the  construction  work  shall 
be  completed  within  two  years  from  the  date  of  said  con- 
tract ;  that  construction  shall  be  prosecuted  diligently  and 
continuously  to  completion,  and  that  a  cessation  of  work 
under  the  contract  with  the  State  for  a  period  of  six 
months  after  the  second  year,  without  the  sanction  of  the 
board,  will  forfeit  to  the  State  all  rights  under  said  con- 
tract. 
Forfeiture  of  Contract  for  Contractor's  Default. 

Sec.  1623.  Upon  the  failure  of  any  parties,  having  con- 
tracts with  the  State  for  the  construction  of  irrigation 
vv'orks,  to  begin  the  same  within  the  time  specified  by  the 


165 

contract,  or  to  complete  the  same  within  the  time  or  in 
accordance  with  the  specifications  of  the  contract  with  the 
State,  to  the  satisfacton  of  the(  State  Engineer,  it  shall  be 
the  duty  of  the  Register  to  give  such  parties  written  notice 
of  such  failure;  and,  if  after  a  period  of  sixty  days  from 
the  sending  of  such  notice,  they  shall  have  failed  to  pro- 
ceed with  the  work  or  to  conform  to  the  specifications  of 
their  contract  with  the  State,  the  bond  and  contract  of 
suchi  par-ties  and  all  works  constructed  thereunder  shall 
be  at  once  and  thereby  forfeited  to  the  State;  and  it  shall 
be  the  duty  of  the  board  at  once  so  to  declare  and  to  give 
notice  once  each  week,  for  a  period  of  four  ^\•eeks,  in  some 
newspaper  of  genei'al  circulation  in  the  county  in  which 
the  A\'ork  is  situated,  and  in  one  newspaper  at  the  State 
capital  in  like  manner  and  for  a  like  period,  of  the  for- 
feiture of  said  contract,  and  that  upon  a  fixed  day  pro- 
posals will  be  received  at  the  office  of  the  board  in  the 
Capitol  at  Boise  City  for  the  purchase  of  the  incompleted 
works  and  for  the  completion  of  said  contract,  the  time 
for  receiving  said  bids  to  be  at  least  sixty  days  subsequent 
to  the  issuing  of  the  last  notice  of  forfeiture.  The  money 
received  by  the  board  from  the  sale  of  partially  completed 
works  under  the  provisions  of  this  section  shall  first  be 
applied  to  the  expenses  incurred  by  the  State  in  their  for- 
feiture and  disposal,  and  to  satisfying  the  bond;  and  the 
surplus,  if  any  exists,  shall  be  paid  to  the  original  con- 
tractors with  the  State. 
Application  to  Enter  Land. 

Sec.  162G.  Any  citizen  of  the  United  States,  or  any 
person  having  declared  his  intention  to  become  a  citizen 
of  the  United  States  (excepting  married  women)  over  the 
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age  of  tweiitj-oiie  years,  may  make  application,  under 
oath,  to  the  board,  to  enter  any  of  said  land  in  an  amount 
not  to  exceed  one  hundi^ed  and  sixty  acres  for  any  one 
person;  and  such  application  shall  set  forth  that  the  per- 
son desiring  to  make  such  entry  does  so  for  the  purpose  of 
actual  reclamation,  cultivation  and  settlement  in  accord- 
ance with,  the  Act  of  Congress  and  the  laws  of  the  State 
relating  thereto,  and  that  the  applicant  has  never  re- 
ceived the  benefit  of  the  provisions  of  this  chapter  to  an 
amount  greater  than  one  hundi'ed  and  sixty  acres,  includ- 
ing the  number  of  acres  specified  in  the  application  under 
considei'atiou.  Such  application  must  be  accompanied  by 
a  certified  copy  of  a  contract  for  a  perpetual  water  right, 
made  and  entered  into  by  the  party  making  an  application 
with  the  person,  company  or  association,  who  has  been 
authorized  by  the  board  to  furnish  water  for  the  recla- 
mation of  said  lands;  and,  if  said  applicant  has  at  any 
previous  time  entered  lands  under  the  provisions  of  this 
chapter  he  shall  so  state  in  his  application,  together  with 
description,  date  of  entry  and  location  of  said  land.  The 
board  shall  thereupon  file  in  its  office  the  application  and 
papers  relating  thereto,  and,  if  allowed,  issue  a  certifi- 
cate of  location  to  the  applicant.  All  applications  for  en- 
try shall  be  accompanied  by  a  payment  of  twenty-five 
cents  per  acre,  which  shall  be  paid  as  a  partial  payment 
on  the  laud  if  the  application  is  allowed;  and  all  certifi- 
cates when  issued  shall  be  recorded  in  a  book  to  be  kept 
for  that  purpose.  If  the  application  is  not  allowed,  the( 
t\Aenty-five  cents  per  acre  accompanying  it  shall  lie  re- 
funded to  the  applicant.  The  board  shall  dispose  of  all 
lands  accepted  by  the  State  under  the  provisions  of  this 
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chapter  at  a  uniform  price  of  fifty  cents  per  i?cre.  half 
to  be  paid  at  the  time  of  entry  and  the  remainder  at  the 
time  of  making  final  proof  by  the  settler. 
Water  Contracts  a  Lien  on  Lands  Foreclosures. 

Sec.  1629.  Upon  the  issuance  of  a  patent  to  any  lands 
by  the  United  States  to  the  State,  notice  shall  be  forwarded 
to  the  settler  upon  the  land.  It  shall  be  the  duty  of  the 
board,  under  the  signature  of  the  president  attested  by  its 
Eegister,  to  issue  a  patent  to  said  lands  from  the  State  to 
the  settler. 

The  water  rights  to  all  lands  acquired  under  the  pro- 
visions of  this  chapter  shall  attach  to  and  become  appur- 
tenant to  the  land  as  soon  as  title  passes  from  the  United 
States  to  the  State.  Any  person,  company  or  association, 
furnishing  water  for  any  tract  of  land,  shall  have  a  first 
and  prior  lien  on  said  water  right  and  land  upon  which 
said  water  is  used,  for  all  deferred  payments  for  said  water 
right;  siaid  lien  to  be  in  all  respects  prior  to  any  and  all 
other  liens  created  or  attempted  to  be  created  by  the  owner 
and  possessor  of  said  land ;  said  lien  to  remain  in  full  force 
and  effect  until  the  last  deferred  payment  for  the  water 
right  is  fully  paid  and  satisfied  according  to  the  terms  of 
the  contract  under  which  said  water  right  was  acquired. 
T^e  contract  for  the  water  right  upon  which  the  aforesaid 
lien  is  founded  shall  be  recorded  in  the  office  of  the  record- 
er of  the  county  where  said  land  is  situate.  *  »  ♦ 
Rights  of  Way  for  Canals. 

Sec.  1630.  The  maps  in  the  office  of  the  board  of  the 
lands  selected  under  the  provisions  of  this  chapter,  shall 
show  the  location  of  the  canals  or  other  irrigation  works 
approved  in  the  contract  with  the  board,  and  all  lands  filed 
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upon  shall  be  subject  to  the  rights  of  way  of  such  canals  or 
irrigation  works.  Each  right  of  way  shall  embrace  the  en- 
tire width  of  the  canal  and  such  additional  width  as  may 
be  required  for  its  proper  operation  and  maintenance,  the 
width  of  right  of  way  to  be  specified  in  the  contracts  pro- 
vided for  in  this  chapter. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

For  the  Ninth  Circuit 


CONTINENTAL  AND  COMMERCIAL  TRUST  & 
SAVINGS  BANK,  a  Corporation,  and  FRANK 
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COREY  BROS.  CONSTRUCTION  COMPANY,  a 
Corporation,  and  UNION  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  Appellees. 


Upon  Appeal  from  tha  United  States  District  Court 
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STRUCTION COMPANY,  A  CORPORATION, 
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IN  THE 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

i'        For  the  Ninth  Oirruit 


CONTINENTAL  AND  COMMERCIAL  TRUST  & 
SAVINGS  BANK,  a  Corporation,  and  FRANK 
H.  JONES,  Trustees,  Appellants, 

vs. 
COREY  BROS.  CONSTRUCTION  COMPANY,  a 
Corporation,  and  UNION  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  Appellees. 


BRIEF  FOR  APPELLEES,  COREY  BROS.  CON- 
STRUCTION COMPANY,  A  CORPORATION, 
AND    UNION    PORTLAND    CEMENT    COM- 
PANY, A  CORPORATION. 


STATEMENT  OF  THE  CASE. 
On  May  27,  1909,  one  George  S.  Speer  entered 
into  a  contract  with  the  State  Land  Board  of  Idaho 
to  build  a  dam  and  construct  an  irrigation  system  on 
the  Big  Lost  River  in  the  State  of  Idaho,  pursuant  to 
the  provisions  of  Section  4  of  an  act  of  congi-ess  ap- 
proved August  IS,  1894  (28  Stat.  422),  as  amended  by 
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act  of  June  11,  1896  (29  Stat.  413,  434),  and  Section 
3  of  the  act  of  March  3,  1901  (31  Stat.  1188),  and  of 
Section  1613  to  1634,  inclusive,  of  the  Idaho  Revised 
Codes.  This  undertaking  is  popularly  known  as  a 
*' Carey  Act  project,"  and  provided  for  the  irrigation 
of  about  100,000  acres  of  arid  land  in  the  Counties  of 
Blaine,  Biughani,  Custer  and  Fremont,  of  Idaho. 

On  June  15,  1909,  the  defendant.  Big  Lost  River 
Irrigation  Company,  was  organized  under  the  laws 
of  the  state  of  Idaho  with  $1,000,000  capitalization  to 
take  over  this  contract  of  Speer's  and  construct  the 
irrigation  system.  On  or  about  the  21st  day  of  July, 
1909,  with  the  consent  of  the  State  Land  Board  of 
Idaho,  this  compan\^  acquii'cd  all  the  rights  of  George 
S.  Speer  and  agreed  to  build  this  system  of  irrigation. 
The  promoters  and  organizers  of  this  corporation 
v/ere  C.  B.  Hurtt,  James  E.  Clinton,  Jr.,  N.  M.  Ruick, 
George  S.  Speer  and  others.  Wlien  the  corporation 
was  first  organized  the  incorporators  subscribed  for 
one  share  of  stock  each,  being  $700.00  out  of  the  one 
million  capitalization.  Speer  was  not  one  of  the  orig- 
inal incorporators,  but  v^as  the  actual  promoter  of 
the  corporation,  and  became  the  owner  within  a  few 
weeks  after  the  organization  of  $999,300  of  the  capi- 
tal stock.  Speer  at  this  time  was  also  vice  president 
of  the  corporation  known  as  Trov/bridge  &  Niver,  a 
bond  house  of  Chicago,  and  which  became  the  fiscal 
agent  of  the  Big  Lost  River  Irrigation  Company. 
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Afterwards,  on  August  26tli,  1909,  the  Big  Lost 
River  Irrigation  Company  entered  into  a  written  con- 
tract with  the  Corev  Bros.  Construction  Company,  a 
Utah  corporation,  to  do  all  the  work  of  building  the 
dam  and  canals  at  certain  mutual  agreed  prices.  All 
the  work  was  to  be  done  under  the  inmiediate  super- 
vision of  the  engineers  of  the  Big  Lost  River  L'riga- 
tion  Company. 

Tlie  Arnold  Company,  a  corporation  of  Chicago, 
had  the  contract  with  the  Big  Lost  River  Irrigation 
Compam^  for  di'awing  all  plans  and  supervising  all 
the  engineering  work  of  this  project. 

Prior  to  August  26, 1909,  to-wit,  on  or  about  June 
15,  1909,  Corey  Bros.  Construction  Company,  pur- 
suant to  a  talk  and  verbal  understanding  with  the  or- 
ganizers and  promoters  of  the  Big  Lost  Ri^'er  Irriga- 
tion Company,  commenced  to  construct  this  iiTiga- 
tion  system.  Prior  to  Corey  Bros.  Construction 
Company  connnencing  work,  the  promoters  of  the 
Big  Lost  River  Irrigation  Company  furnished  to 
Corey  Bros,  a  form  of  contract  which  was  afterwards 
signed  by  the  Big  Lost  River  Irrigation  Company 
(without  any  changes,  except  inserting  the  date)  on 
August  26,  1909. 

This  contract  provided  that  90''  of  the  cost  of 
the  materials  furnished  and  work  done  should  be  paid 
to  Corey  Bros.  Construction  Company  by  the  Big 
Lost  River  Irrigation  Company  on  or  before  the  10th 
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day  of  each  calendar  niontli  for  all  work  done  during 
the  preceding  calendar  month,  and  that  said  pay- 
ments should  be  made  on  the  estimates  of  the  engi- 
neer of  the  Big  Lost  River  Irrigation  Company  of 
the  amount  of  work  done  and  material  furnished. 

In  compliance  with  this  contract  furnished  to 
Corey  Bros.  Construction  Company  by  the  promoters 
of  the  Big  Lost  River  Irrigation  Company,  monthly 
estimates  were  fiumished  to  Corey  Bros.  Construc- 
tion Company  by  the  Arnold  Company,  commencing 
on  the  1st  day  of  July,  1909. 

It  may  be  well  to  state  here  that  all  the  payments 
of  money  made  to  Corey  Bros.  Construction  Com- 
pany, except  one  payment  that  was  made  by  the  Big 
Lost  River  Irrigation  Company,  were  made  by  Ti'ow- 
bridge  &  Niver,  and  were  credited  by  Core}^  Bros. 
Construction  Compan}^  to  the  account  of  the  Big  Lost 
River  Irrigation  Company. 

On  August  15,  1910,  the  Big  Lost  River  Irriga- 
tion Company,  having  failed  to  comply  with  its  agree- 
ment to  make  the  payments  for  work  done,  Core.y 
Bros.  Construction  Company  stopped  work  upon  this 
system,  and  refused  to  do  any  more  work  until  the 
Big  Lost  River  Irrigation  Compan}^  should  comply 
with  its  contract  making  the  payments  as  agreed 
upon.  At  this  time  the  Big  Lost  River  Irrigation 
Company  was  insolvent,  and  Corey  Bros.  Construc- 
tion Company  being  unable  to  get  any  further  pay- 
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ments  from  the  Big  Lost  River  Irrigation 
Company,  within  the  time  provided  by 
statute,  filed  a  mechanic's  lien  upon  all  the  land,  ca- 
nals and  dam  and  water  rights  belonging  or  con- 
nected with  the  system  of  the  Big  Lost  River  Irriga- 
tion Company  in  the  Counties  of  Blaine,  Bingham, 
Custer  and  Fremont. 

At  this  time  there  was  due  to  Corey  Bros.  Con- 
struction Company  about  the  sum  of  $525,000. 

On  the  27th  day  of  August,  1909,  the  Big  Lost 
River  Irrigation  Company  executed  and  acknowl- 
edged a  deed  of  trust  to  the  American  Trust  and  Sav- 
ings Bank  (now  the  Continental  and  Commercial 
Trust  and  Savings  Bank)  and  Frank  H.  Jones,  as 
Trustees,  tcT  secure  two  million  worth  of  bonds,  which 
bonds  were  dated  July  1,  1909,  upon  the  irrigation 
system  being  constructed  by  Corey  Bros.  Construc- 
tion Company  for  the  Big  Lost  River  Irrigation  Com- 
pany, which  deed  was,  on  the  3rd  day  of  September, 
1909,  filed  for  record  in  the  counties  of  Bingham  and 
Blaine  and  later  was  filed  for  record  in  the  counties 
of  Fremont  and  Custer.  On  January  1,  1910,  the 
Big  Lost  River  Irrigation  Company  made  and  ex- 
ecuted another  trust  deed  to  the  said  Trustees  to 
secure  $400,000  worth  of  bonds,  which  trust  deed  was 
thereafter  filed  for  record  in  the  above  named  coun- 
ties. 

On  October  15,  1910,  Corey  Bros.  Construction 
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Company  filed  a  bill  in  equity  in  the  United  States 
Circuit  court  for  the  District  of  Idaho  to  foreclose 
its  mechanics  lien,  and  made  as  parties  defendant 
the  Big  Lost  River  Irrigation  Company,  The  Ameri- 
can Trust  and  Savings  Bank  (now  The  Continental 
and  Commercial  Trust  and  Savings  Bank)  a  corpora- 
tion, and  Frank  H.  Jones  as  Trustees. 

Corey  Bros.  Construction  Company  being  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Utah,  and  a  resident  and 
citizen  of  said  state. 

The  Big  Lost  River  Irrigation  Company  being 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Idaho,  and  a  resident 
and  citizen  of  the  state  of  Idaho. 

The  American  Trust  and  Savings  Bank  (now 
The  Continental  Trust  and  Savings  Bank)  being  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Illinois,  and  a  re- 
sident and  citizen  of  Illinois. 

Frank  H.  Jones  being  also  a  resident  and  citizen 
of  the  state  of  Illinois. 

Afterwards,  and  before  these  defendants  had 
plead,  Corey  Bros.  Construction  Company  filed  an 
amended  bill  in  said  action  making  these  same  par- 
ties defendants,  and  also  made  the  Union  Portland 
Cement  Company,  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of 
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Utah,  and  a  resident  and  citizen  of  the  state  of  Utah, 
J.  M.  Bate  and  Joseph  Bate,  copartners  under  the 
firm  name  and  style  of  Bate  &  Bate ;  Nephi  Straw,  A. 
W.  Cherrington  and  Jas.  Miller,  co-partners  under 
the  firm  name  and  style  of  Straw,  Cherrington  &  Mil- 
ler; F.  C.  Gammell  and  James  Straw,  Jr.,  co-partners 
under  the  firm  name  and  style  of  Gammell  &  Straw, 
and  A.  C.  Bird,  residents  and  citizens  of  the  State  of 
Utah;  Goyne  Drummond,  a  resident  and  citizen  of  the 
state  of  Wyoming;  Nephi  Hansen  and  Ephraim  Han- 
sen, co-partners  under  the  firm  name  and  style  of 
Hansen  Bros.,  K.  L.  Molen  and  R.  E.  Kutler,  co-part- 
ners under  the  firm  name  and  style  of  Molen  &  Kut- 
ler; J.  W.  Curd  and  N.  Foss,  co-partners  under  the 
firm  name  and  style  of  Curd  &  Foss ;  K.  L.  Molen  and 
Jesse  Molen,  co-partners  under  the  firm  name  and 
style  of  Molen  &  Molen;  David  Chamberlain  and 
Thomas  Chamberlain,  co-partners  under  the  fii*m 
name  and  style  of  Chamberlain  Bros.;  Frank  Hess, 
S.  H.  Walton,  F.  L.  Pinney  and  William  Mooney,  res- 
idents and  citizens  of  the  State  of  Idaho,  parties  de- 
fendants. 

Thereafter,  on  the  21st  day  of  January,  1911, 
before  any  plea  or  answer  had  ])een  made  by  any  of 
the  defendants,  on  motion  of  counsel  for  Corey  Bros. 
Construction  Company,  an  order  was  entered  dismiss- 
ing said  amended  bill  as  to  all  of  the  defendants  who 
were  residents  of  the  State  of  Utah,  and  also  as  to 
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Goyne  Drummond,  who  was  a  resident  of  tUe  State  of 
Wyoming. 

On  the  29th  day  of  May,  1911,  on  application  of 
the  attorney  for  Corey  Bros.  Construction  Company, 
the  United  States  District  Judge  appointed  a  receiv- 
er of  all  the  property  and  effects  of  the  Big  Lost  Riv- 
er Irrigation  Company.  Said  receiver  was  appoint- 
ed on  consent  of  the  attorney  of  the  Big  I^ost  River 
Irrigation  Company  and  The  Continental  and  Com- 
mercial Trust  and  Savings  Bank,  successor  of  the 
American  Trust  and  Savings  Bank,  Trustee,  and 
Frank  H.  Jones,  trustee,  and  said  receiver  is  now 
in  possession  of  all  the  property  of  the  Big  Lost  Riv- 
er Irrigation  Company. 

On  the  18th  day  of  September,  1909,  the  Big 
Lost  River  Irrigation  Company  signed  a  written  con- 
tract with  the  intervenor,  Union  Portland  Cement 
Company,  according  to  the  terms  of  which  the  Union 
Portland  Cement  Company  agreed  to  furnish  all  the 
cement  for  the  Big  Lost  River  Irrigation  Company 
at  the  rate  of  $2.84  per  barrel  delivered  at  Mackay 
and  Moore  in  the  state  of  Idaho.  This  writen  con- 
tract was  signed  persuant  to  a  verbal  contract  made 
with  the  agent  of  the  Big  Lost  River  Irrigation  Com- 
pany some  time  before  the  18th  day  of  Septem))er, 
1909.  The  first  cement  under  this  contract  was  de- 
livered to  the  Big  Lost  River  Irrigation  Company 


9 

on  the  2iid  day  of  September,  1909,  and  the  last  ce- 
ment on  the  25th  day  of  June,  1910. 

That  on  the  20th  day  of  August,  1910,  within  the 
time  provided  by  statute,  the  Union  Portland  Ce- 
ment Company  filed  its  mechanic's  lien  in  the  Coun- 
ties of  Blaine,  Bingham,  Fremont  and  Custer,  State 
of  Idaho,  and  thereafter,  on  October  22,  1910,  the 
Union  Portland  Cement  Compam^  filed  its  bill  in 
equity  in  the  United  States  Cii'cuit  Court  in  and  for 
the  District  of  Idaho,  sitting  at  Boise,  to  foreclose  its 
mechanic's  lien,  making  as  parties  defendants  the 
Big  Lost  River  Irrigation  Company,  Tlie  American 
Trust  and  Saving-s  Bank  (now  The  Continental  and 
Commercial  Trust  and  Savings  Bank)  and  Frank  H. 
Jones. 

AfterAvards,  on  the  4th  day  of  January,  1912, 
the  Union  Portland  Cement  Company  filed  its  com- 
plaint in  intervention  in  the  case  wherein  Corey 
Bros.  Construction  Company  had  commenced  its  suit 
to  foreclose  its  mechanics  lien  against  the  Big  Lost 
River  Irrigation  Company  et  al  as  defendants,  this 
being  the  suit  in  which  a  receiver  had  heretofore 
been  appointed  of  all  property  of  the  Big  Lost  River 
Irrigation  Company. 

Answers  were  filed  ])y  the  defeudants  in  the 
Corey  case  where  the  receiver  was  appointed  and 
the  issues  were  made  up,  and  the  testimonv  was  tak- 
en before  a  Master,  and  on  the  27th  day  of  December, 
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1912,  the  judge  of  the  District  Court  of  Idaho  signed 
a  final  decree  in  behalf  of  Core}^  Bros.  Construction 
Company  for  the  sum  of  $609,444.03,  and  also  $16,000 
attorney's  fees,  and  in  behalf  of  the  Union  Portland 
Cement  Company,  intervenor,  in  the  sum  of  16,054.40, 
and  also  $1,000.00  attorney's  fees,  and  $500.00  costs 
against  the  defendant,  Big  Lost  River  Irrigation 
Company,  and  decreed  said  sums  of  money  to 
be  a  first  lien  upon  all  the  irrigation  system,  consist- 
ing of  canals,  dams,  reservoirs  and  water  rights  be- 
longing to  the  Big  Lost  River  Irrigation  Company, 
and  ordered  said  property  to  be  sold  without  equity 
of  redemption  to  satisfy  said  sums  of  money,  and 
said  court  also  decreed  that  the  trust  deeds  of  the 
defendants,  Continental  and  Commercial  Trust  and 
Savings  Bank  (formerly  The  American  Trust  and 
Savings  Bank)  and  Frank  H.  Jones,  and  that  the 
liens  of  the  other  defendants  were  subsequent  and 
inferior  to  the  plaintiff,  Corey  Bros.  Construction 
Company  and  the  Intervenor,  Union  Portland 
Cement  Company  mechanic's  lien. 
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ARGUMENT 

Did  Corey  Bros.  Construction  Company  Perform 
its  part  of  the  contract  made  and  entered  into  be- 
tween it  and  the  Big  Lost  River  Irrigation  Company 
for  the  building  of  the  Big  Lost  River  Irrigation 
Project? 

It  is  the  contention  of  tlie  appellants'  trustees 
that  Corey  Bros.  Construction  Company  so  far  de- 
parted from  the  terms  and  specifications  of  the  con- 
tract entered  into  between  it  and  the  Big  Lost  River 
Irrigation  Company  that  all  the  work  done  by  Corey 
Bros.  Construction  Compan}^  is  practically  worth- 
less, and  that  the  Big  Lost  River  Irrigation  Com- 
pany, by  the  failure  of  the  said  Corey  Bros.  Con- 
struction Compan}'  to  properly  do  its  work,  has  been 
damaged  far  in  excess  of  any  amount  claimed  by  Cor- 
ey Bros.  Construction  Company,  and  therefore  Corey 
Bros.  Construction  Company  is  not  entitled  to  any 
lien  upon  said  project  in  any  amount.    This  issue  was 
raised     entirely     by     appellants     in  the     amend- 
ments     made      to      theii'      answer      which      were 
filed  in  the  lower  court  on  the  first  day,    April  5th, 
1912,  that  testimony  was  taken  before  the  examiner 
in  the  court  below,  (Rec.  65  to  69.    Also  record  154). 
This  issue  was  not  raised  by  the  defendant,  Big 
Lost  River  Irrigation  Company,  unless  it  can  be  said 
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tliat  the  denial  in  paragraph  9  of  its  answer,  found 
on  page  46  of  the  record,  makes  such  an  issue. 

It  appears  in  the  record  that  N.  M.  Ruick  was 
tlie  attorney  for  both  the  Bis:  Lost  River  Irrigation 
Company  and  for  appellants'  trustees,  and  from  the 
similarity  of  the  denials  in  both  answers,  it  must  be 
presumed  that  he  was  fully  acquainted  wdth  all  the 
facts  in  the  case. 

It  is  the  contention  of  Corey  Bros.  Construction 

Company  that  it  performed  all  the  work  upon  this 
project  under  the  immediate  and  direct  supervision 
of  the  engineers  of  the  Big  Lost  River  Irrigation 
Company,  which  engineers  were  the  agents  and  the 
superintendents  of  the  Big  Lost  River  Irrigation 
Company. 

Before  entering  upon  a  detailed  discussion  of 
the  evidence  of  the  various  witnesses,  it  may  be  well 
to  call  the  court's  attention  to  some  of  the  terms  of 
the  contract  made  between  Corey  Bros.  Construction 
Company  and  the  Big  Lost  River  Irrigation  Com- 
pany, and  also  to  some  of  the  terms  of  the  contract 
made  and  entertd  into  between  the  Big  Lost  River 
Irrigation  Company  and  the  Arnokl  Comj^any  of 
Chicago,  which  had  the  contract  for  doing  all  the 
engineering  work. 

In  the  contract  made  between  Corey  Bros.  Con- 
struction Company  and  the  Big  Lost  River  Irriga- 


tion   Company   under   the    head   of  "Definition  of 

Terms,"  we  find  the  following: 

"The  term  Engineer  is  used  to  designate 
the  Consulting  Engineer  duly  appointed  and 
assigned  by  the  Company  to  have  general 
charge  of  all  work  incidental  to  the  construc- 
tion of  the  Company's  project  ready  for  opera- 
tion."   (Rec.  484).' 

Under  the  head  of  "Inspection,"  paragraph  5, 
we  find  the  following: 

"The  Supervising  Engineer,  or  his  duly 
authorized  assistants  shall  at  all  times  have 
access  to  the  work,  which  work  is  to  be  entirely 
under  their  control. 

"Any  material  or  construction  w^hich  does 
not  fully  accord  with  the  letter  or  the  intent  of 
these  specifications  may  be  condenmed  by  the 
Engineer  or  his  representatives,  and  the  Con- 
tractor shall  immediately  rectify  or  replace 
such  defective  work  without  expense  to  the 
company."    (Rec.  486,  489). 
Under  the  head  of  "Specification  for  the  con- 
struction of  earth  dam  and  controlling  works,"  under 
paragraph  3  (Rec.  497)  we  find  the  following: 

"All  material  that  has  been  rejected  by 
the  Engineer  on  the  work  is  to  be  removed 
at  once  from  the  site  of  the  work.  Any  work 
that  has  been  done,  and  has  been  found  to  be 
defective,  shall  at  the  direction  of  the  Engi- 
neer be  taken  out  and  replaced  to  the  satis- 
faction of  the  Engineer." 
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Under  paragraph  5  of  this  contract  (Rec.  502), 

we  find  tlie  following: 

"Monthly  estimates  shall  be  made  by  the 
Engineer  of  the  work  completed  and  material 
on  hand  but  not  yet  in  place,  and  the  company 
will,  on  or  before  the  tenth  day  of  each  cal- 
endar month,  make  payment  to  the  contractor 
of  90  per  cent  of  these  estimates,  based  on  the 
unit  contract  prices  for  all  work  completed, 
and  the  actual  cost  of  material  on  hand,  but 
not  in  place." 

Throughout  the  whole  of  this  contract  the  word 
"engineer"  appears  a  great  many  times,  and  it  is 
certain  beyond  preadventure  of  doubt  that  accord- 
ing to  the  terms  and  specifications  of  this  contract 
that  Corey  Bros.  Construction  Company  was  to  be 
guided  entirely  by  the  engineers  of  the  Big  Lost 
River  Irrigation  Company  in  the  doing  of  this  work. 

Reverting  now  to  the  contract  made  betAveen 

the  Big  Lost  River  Irrigation  Company  and  The 

Arnold  Company,  we  find  the  following  provisions 

under  article  1 : 

"(1).  This  contract  is  intended  to  in- 
clude all  the  engineering  work  of  whatsoever 
nature  necessary  to  complete  the  irrigation 
system  of  the  Big  Lost  River  Irrigation  Com- 
pany, located  in  Blaine  County,  Idaho,  ready 
for  operation  as  a  completed  irrigation  sys- 
tem."    (Rec.  538). 
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Under  Article  2,  subdivision  1,  we  find: 

"The  Engineer  agrees  to  make  all  sur- 
veys, plans,  estimates,  and  specifications 
which  are  necessary  preliminary  to  the  letting 
of  contracts  for  the  construction  of  the  struc- 
tures and  canals  for  the  entire  project." 

''(3).  To  furnish  the  Client  with  a  re- 
port covering  the  possible  methods  of  develop- 
ing the  project  with  recommendations  as  to 
the  best  sequence  for  carrying  on  the  con- 
struction of  the  various  parts  of  the  work." 

'*(4).  To  supervise  the  construction  of 
the  irrigation  project  herein  specified,  and 
to  interpret  the  plans  and  specifications,  and 
for  this  purpose  shall  furnish  a  competent 
supervising  engineer,  who  shall  represent  the 
Engineer  on  the  construction  work,  and  such 
a  field  force  is  as  necessary  to  stake  out  the 
work  and  measure  the  same  for  pajanent." 

"(5).  To  sux^ervise  and  inspect  all  ma- 
terials entering  into  the  work,  and  shall  if 
requested  in  writing,  furnish  and  submit  to 
the  Client  all  necessary  records  in  connection 
with  such  inspection."    (Rec.  539). 

Under  Ai'ticle  3,  subdivision  2  of  said  contract 
we  find  the  following: 

"The  Client  further  agrees  to  pay  the 
Engineer  for  supervision  of  construction,  as 
heretofore  described,  an  additional  two  per 
cent  (27f )  based  on  the  final  contract  figures." 
(Rec.  540). 
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Under  Article  4,  we  find  also  the  following: 

"The  force  account  work  contemplated  un- 
der this  contract  consists  of  the  supervising  of 
soundings  or  borings  for  foundations,  the  em- 
ployment of  necessary  inspectors  to  actually 
supervise  the  placing  of  material  in  the  struc- 
tures, or  engineering  field  work  of  any  nature 
whatsoever  that  the  Client  may  require  done 
under  the  dii'ection  of  the  Engineer,  or  which 
the  Engineer  shall  consider  necessary  to  prop- 
erly prosecute  the  work."    (Rec.  541). 

Taking  these  two  contracts  together  it  will  seem 
that  Corey  Bros.  Construction  Company  were  to  be 
guided  entirely  in  the  performance  of  their  work 
by  the  engineers  of  the  Big  Lost  River  Irrigation 
Company.  The  Arnold  Company,  which  was  the 
Engineer,  being  a  corporation  could  only  act  through 
its  officers  and  duly  authorized  agents. 

W.  H.  Rosecrans  was  styled  chief  engineer,  and 
had  his  office  in  Chicago. 

The  engineers  in  charge  in  this  field  and  who 
would  properly  be  styled  supervising  engineers  un- 
der the  foregoing  contract  of  this  work  first  were 
Raschbacher  and  then  Drummond.  W.  W.  Corey 
testified,  which  testimony  is  uncontradicted,  that 
Hurtt,  the  President  of  the  Big  Lost  River  Irriga- 
tion Company  told  him  that  his  company  would  re- 
ceive orders  from  Raschbacher  and  afterwards  from 
Drummond.    (Rec.  163).    W.  W.  Corey  further  testi- 
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fied  that  his  company  did  the  work  according  to  the 
plans  and  specifications  in  the  contract  and  under 
the  directions  of  the  engineei-s  in  charge  of  the  work. 
(Rec.  194). 

Orson  0.  Corey  testified  to  the  same  fact.  (Rec. 
218). 

This  testimony  was  also  corroborated  by  Goyne 
Drummond,  the  engineer  in  charge  of  said  work  for 
and  on  behalf  of  the  Big  Lost  River  Irrigation  Com- 
pany. In  substance  Mr.  Drummond  testified  as  fol- 
lows: 

"Raschbacher  gave  Corey  Brothers  directions 
while  I  was  there.  He  was  the  engineer  in  charge 
prior  to  the  time  I  took  charge.  I  gave  Corey  Bros. 
instructions  as  to  where  I  wanted  the  work  done, 
canals,  laterals  and  dams.  I  was  acquainted  with 
the  contract  between  Corey  Brothers  and  Big  Lost 
River  Irrigation  Company.  I  gave  them  all  the  in- 
structions that  were  necessary  to  do  the  work,  how 
I  wanted  certain  materials  placed  in  the  canals,  and 
what  work  on  the  canals  and  laterals  I  wanted  first 
completed.  Corey  Bros.  Construction  Company  fol- 
lowed the  terms  of  this  contract  with  the  Big  Lost 
River  Irrigation  Company  in  doing  that  work. "  (Rec. 

156). 

Frank  A.  Coy,  an  engineer  in  charge  of  the  dam, 
a  witness  in  behalf  of  appellants'  trustees,  also  testi- 
fied that  Corev  Bros.  Construction  Company  did  its' 
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work  iu  accordance  witli  the  contract.  (Rec.  392). 
At  this  time  it  mav  be  well  to  discuss  the  testi- 
mony offered  by  the  appellants'  trustees  in  support 
of  the  affirmative  matter  set  out  in  their  answer, 
keeping  in  mind  that  the  Big  Lost  River  Irrigation 
Company  though  it  w^as  represented  at  the  trial  by 
counsel,  did  not  introduce  anj^  evidence  whatever. 

One  Mr.  Samuel  Storrow  was  an  expert  wit- 
ness on  behalf  of  appellants'  trustees.  In  discussing 
JVIr.  Storrow's  testimony  it  would  be  well  to  keep 
in  mind  that  the  dam  was  about  cue  half  completed. 
In  the  latter  part  of  June  and  the  fu'st  part  of 
July,  1911,  Mr.  Storrow,  in  accordance  with  instruc- 
tions from  Harrison  B.  Riley,  Chairman,  and  other 
members  of  the  Bondholders'  Committee,  proceeded 
to  make  an  examination  of  the  Mackey  dam  and  irri- 
gation system  of  the  Big  Lost  River  project. 

Mr.  Storrow  in  his  direct  examination  and  in 
speaking  of  the  dam  said  that  he  found  a  very  heavy 
leakage  through  the  dam,  and  some  leakage  through 
the  core  wall.  That  the  bottouis  of  all  the  dumj^s 
throughout  the  dam  everj^where  were  composed  of 
coarse  material  which  had  rolled  down  the  slope 
from  the  dumping  cars ;  in  all  places  where  the  core- 
wall  was  exposed  the  material  next  to  it  was  coarse, 
full  of  boulders,  either  not  puddled  or  puddled  so 
slightly  as  to  leave  crevices,  those  near  the  core-wall 
not  more  than  half  closed  and  sometimes  not  closed 
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at  all.    That  he  found  that  the  cutting  away  in  the 
borrow  pits  had  been  carried  so  close  to  the  body  of 
the  dam  as  to  present  an  opportunity  for  the  face 
of  the  dam  to  slide  down  into  the  borrow  pit.    That 
the    material    excavated    from    both    tunnel    and 
parts    of    the    spillway    had    been    thrown  down 
onto    the     dam    as     it     was     being     built.      That 
he  made  an  examination  of  some  parts  of  the  core- 
wall  in  plain  sight  and  found  no  evidence  of  bond- 
ing, except  that  when  the}^  got  through  building, 
one  piece  of  concrete  by  and  by  they  came  back  and 
built  another.     That  the  effect  of  this  method  of 
construction  would  cause  the  core-wall  to  leak.    That 
the  toe  of  the  dam  according  to  his  recollection  was 
not  distant  more  than  ten  feet  from  the  borrow  pits. 
That  he  examined  the  gravel  pits  and  found  the  grav- 
el   rather    coarse,    but    containing    a    considerable 
amount  of  finer  gravel  until  the  finest  became  almost 
impalpable  powder.     (Rec.  251).     That  the  object, 
purpose  and  effect  of  puddling  is  to  get  fine  ma- 
terial from  one  part  of  the  work  and  add  that  fine 
material  to  the  fill  of  another  part,  for  the  purpose 
of  rendering  more  water  tight  and  impervious  that 
place  to  which  the  fines  are  added  by  the  process  of 
puddling.    That  he  found  1,500  or  1,800  cubic  yards 
of  material  dumped  from  a  trestle  crossing  the  core- 
wall,  and  that  he  found  other  evidence  that  material 
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had  been  dumped  from  trestles  at  different  angles 
to  the  core-wall. 

That  if  material  is  dumped  from  a  trestle  cross- 
ing the  core-wall  at  an  angle  of  90  or  45  degrees  an 
impervious  bank  against  the  core-wall  could  not  be 
obtained  by  any  amount  of  puddling.  By  puddling 
fine  material  is  moved  horizontally.  That  a  dam  so 
constructed,  completed  to  a  height  of  120  feet  would 
not  in  my  opinion  sustain  a  height  of  water  of  100 
feet.  That  the  borrow-pits  were  in  the  cone  at  Cedar 
Creek.  With  a  core- wall  extending  only  6  or  8  feet 
below  the  original  surface  in  the  cone,  and  the  back 
filled  trench  to  the  same  depth,  there  would,  in  my 
opinion,  be  a  very  serious  leakage  under  the  fill 
that  would  unquestionably  affect  the  amount  of 
water  in  the  reservoir  and  cause  the  wreck  of  the 
dam. 

Where  the  dam  is  designed  with  a  core-wall  in 
the  middle,  with  puddled  material  beside  it,  the 
office  of  a  core-wall  and  puddled  portion  is  to  con- 
nect the  body  of  the  dam  with  the  substantially  im- 
pervious material  below,  thereby  forming  the  imper- 
vious portion  of  the  fill;  the  balance  of  the  fill  is  for 
weight  and  strength  to  resist  the  thrust.  (Rec.  254 
and  255.) 

To  remove  the  central  portion  of  the  dam  and 
replace  the  material  by  a  puddling  process  in  ac- 
cordance with  the  specifications  is  not  practicable; 
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the  expense  would  be  too  great.  That  he  made  esti- 
mates as  to  Avhat  it  would  cost  to  take  this  dam  on 
this  site  and  make  a  satisfactory  dam  of  it,  varying 
from  the  specifications  so  as  to  hold  a  100-feet  head 
of  water,  and  it  would  cost  $600,000.     (Rec.  256). 

The  foregoing  are  some  of  the  principal  objec- 
tions that  Mr.  Storrow  had  to  find  with  the  Mackay 
dam  in  its  construction.  Let  us  examine  these  ob- 
jections in  the  light  of  other  evidence  that  was  of- 
fered on  this  subject  and  see  whether  the  contractor 
did  not  perform  his  duty  as  outlined  by  the  con- 
tract. 

Mr.  Storrow  defines  puddling  as  removing  by 
water  the  finer  materials  from  a  bank  of  dirt  or 
gravel  and  deposisting  this  finer  material  in  another 
place  removed  from  said  bank  of  dirt  or  gravel. 
Theoretically  in  some  instances  this  definition  may 
be  correct,  but  what  does  the  contract  say"?  Under 
subdivision  eight  of  the  si3ecifications  for  the  con- 
struction of  the  dam  we  find  the  following: 

"The  method  of  puddling  this  material 
shall  be  as  follows:  It  is  the  intention  to 
thoroughly  wet  the  interior  portion  of  the 
dam  throughout  a  section  of  embankment, 
which  extend  for  a  distance  of  30  feet  each 
side  of  the  core-wall  at  the  base  of  the  dam 
at  the  maximum  height,  with  a  width  of  6 
feet  of  wetted  section  on  the  crest  of  the  dam, 
the  limits  being  defined  for  various  eJeva- 
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tions  of  dams  by  straight  lines  drawn  between 
these  points.  Such  labor  must  be  performe«l 
and  plant  furnished  to  carry  out  this  wetting 
continuously  during  the  forming  of  em])ank- 
ment  as  is  satisfactory  to  the  Engineer.  The 
cost  of  this  Avetting,  plus  10  per  cent,  vviLl  be 
paid  as  hereinafter  specified. 

"In  general,  it  is  expected  that  all  of  the 
material  developed  in  the  borrow  pits  is  suit- 
able material  but  the  Contractor  will  be  re- 
quired to  leave  any  large  amount  of  undesir- 
able material  in  the  pits,  and  will  be  required 
within  pratical  limits  to  so  conduct 
the  lacing  of  the  material  in  the  em- 
bankment as  to  mix  the  various  ma- 
terials which  may  be  encountered.  No  frosty 
material  will  be  allowed  placed  in  the  embank- 
ment, and  the  Contractor  will  be  required  to 
so  saturate  the  wetted  portion  of  the  dam  as 
to  entirely  dissolve  any  lumpj^  material.*' 
(Rec.  514). 

Previous  to  the  drawing  of  this  contract  it  would 
appear  that  the  material  in  the  borrow  pits  had  been 
examined  by  the  engineers,  and  that  material  was 
considered  suitable  material  to  be  dumped  upon  this 
portion  of  the  dam  that  was  to  be  thoroughly  wetted, 
and  after  this  material  was  dumped  according  to  th'^ 
express  terms  of  this  contract,  it  was  to  be  wetted 
to  the  satisfaction  of  the  engineer  in  charge  of  the 
work.  Counsel  for  api3ellants'  trustees  tr}^  to  evade 
this  express  provision  of  the  contract  by  refeiTiug 
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to  other  portions  of  the  contract,  stating  that  tlie 
material  deposited  next  to  the  core-wall  should  be 
impervious  material,  and  impervious  material  could 
not  be  placed  there  without  sluicing  it  in  the  manner 
described  by  Mr.  Storrow.  This  was  a  question  to 
be  decided  by  the  engineer  of  the  Big  Lost  River 
Irrigation  Company,  and  if  we  followed  his  instruc- 
tions, we  performed  om*  dut,y.  The  evidence  is  im- 
contradicted  in  this  regard  that  we  did  follow  his  in- 
structions. 

Mr.  Green,  one  of  the  engineers  called  by  the  ap- 
Ijellants'  trustees,  stated  that  this  fine  material 
should  have  been  sluiced  in  there  or  else  the  fine 
material  should  have  been  screenned  and  carried 
there  by  cars  and  deposited  and  thoroughly  wetted. 
(Rec.405). 

Mr.  Raschbacher,  the  resident  engineer  of  the 
Big  Lost  River  Irrigation  Company,  approved  of  the 
method  of  Corey  Bros.  Construction  Company  for 
wetting  it,  and  afterwards  in  the  month  of  Septem- 
ber, 1909,  ordered  another  pump  placed  upon  the 
work,  which  was  done.  Plaintiffs'  Ex.  84.  (Rec. 
428). 

The  evidence  further  shows  that  Mr.  Rosecrans, 
the  chief  engineer  of  the  Big  Lost  River  Irrigation 
project,  was  there  at  least  once  or  twice  during  the 
summer  and  fall  of  1909,  and  he  must  have  seen  the 
manner  of  dumping  this  gravel,  and  by  his  silence, 
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found  no  fault  with  it,  and  the  fact  that  Mr.  Rose- 
crans  as  chief  engineer  approved  of  the  monthly  es- 
timates for  this  work  done  by  Corey  Bros.  Construc- 
tion Company  shows  that  he  affirmatively  approved 
of  the  manner  and  method  of  the  fill  and  the  manner 
of  wetting  the  gravel. 

Storrow  finds  fault  with  the  execution  of  the 
plans  and  s]3ecifications,  for  the  reason  that  a  tunnel 
was  built  for  the  spillway  instead  of  an  open  cut, 
and  a  part  of  the  rock  from  this  spillway  tunnel 
was  dumped  into  the  dam  below  and  near  the  core- 
wall.  This  tunnnel  was  built  under  the  immediate 
direction  of  the  engineer  in  charge. 

On  June  7,  1909,  Mr.  Raschbacher,  the  engineer 
in  charge,  wrote  the  following  letter  to  Corey  Bros. 
Construction  Company. 

Mackay,  Idaho,  6,  7,  09. 
Corey  Brothers  Construction  Company, 
Mackay,  Idaho. 
Gentlemen:  Conditions  being  such  that 
same  can  be  carried  out  by  contractors  with- 
out additional  expense  or  any  delay  in  work, 
authority  being  given  engineer  to  determine 
same,  you  are  hereb}^  notified  that  all  spoil 
from  tunnel  approaches,  tunnel  bore  and  spill- 
way excavation,  must  be  deposited  within 
slope  stakes  of  Mackay  reservoir  dam. 

Sincerely  yours, 
H.  B.  Raschbacher, 

"Engr.  The  Arnold  Companv." 
Rec.  186). 
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Counsel  for  defendants  trustees  severely  casti- 
gate the  contractor  for  permitting  part  of  this  spoil 
to  be  deposited  within  twenty  feet  of  the  core-wall. 

The  evidence  is  uncontradicted  that  Mr.  Rose- 
crans,  the  chief  engineer,  was  there  several  times 
during  the  summer  and  fall  of  1909,  and  saw  this 
tunnel  and  saw  where  this  spoil  was  being  deposited, 
and  by  his  silence  approved  of  it,  and  ^Ir.  Rosecrans 
affirmatively  approved  of  the  building  of  this  tunnel 
by  signing  the  monthly  estimates  that  were  delivered 
to  Corey  Bros  Construction  Company.  Exs.  38  to 
41.     (Rec.  200). 

The  monthly  estimates  delivered  to  the  con- 
tractor, signed  by  Rosecrans,  particularly  designated 
the  rock  work  taken  out  of  tliis  spillway  tunel.  All 
of  these  estimate  sheets  gave  in  detail  all  the  work 
done,  so  that  Mr.  Rosecrans  could  keep  himself  in- 
formed of  the  kind,  nature  and  the  progress  of  the 
work.     Plaintiffs'  Ex.  19.   (Rec  428). 

Again  fault  is  found  l)y  Storrow  that  in  the 
places  that  he  made  his  examination  that  the  core- 
wall  was  not  built  upon  solid  rock  or  impervious 
material.  If  this  were  so,  I  think  this  is  the  most 
serious  objection  that  could  be  made. 

Let  us  examine  the  record.  Frank  A.  Coy,  a 
witness  called  by  appellants'  Trustees,  and  one  of 
the  engineers  of  the  Big  Lost  River  Irrigation  Com- 
pany, laid  out  the  trench  for  this  core-wall  and  set 
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the  stakes  for  its  depth.  The  blue  prints  show  that 
the  core-wall  should  be  set  into  the  ground  six 
feet.  Defendants'  Trustees  Ex.  No.  1.  The  printed 
contract  indicates  that  the  core-wall  should  be  put 
down  to  impervious  material.  This  being  so,  who 
was  to  determine  what  was  impervious  material, 
if  not  the  engineer?  Coy  did  not  quit  the  work  un- 
til the  latter  part  of  November,  1909,  long  after  the 
tunnel  had  been  constructed,  and  long  after  the  spoil 
from  the  tunnel  had  been  dumped  in  the  body  of  the 
dam,  and  long  after  the  foundation  of  the  core- wall 
had  been  laid. 

Coy,  in  his  testimony,  under  oath,  states  that 
during  all  the  time  that  he  was  there  Core}^  Bros. 
Construction  Company  lived  up  to  the  terms  and 
conditions  and  specifications  of  the  contract.  (Rec. 
392). 

The  plans  and  specifications  for  the  facing  of  the 
dam  up  stream  called  for  riprap.  According  to  the 
undisputed  testimony,  the  chief  engineer,  Rosecrans, 
ordered  the  face  of  the  dam  to  be  of  concrete.  Will 
the  gentlemen  for  the  trustees  say  that  this  change 
was  not  for  a  betterment  of  the  enterprise?  (Rec. 
376  and  377). 

Storrow  says  that  the  borrow  pits  were  excavat- 
ed too  near  the  toe  of  the  dam;  that  the  plans  called 
for  the  borrow  pits  to  be  located  two  hundred  feet 
away  from  the  toe  of  the  dam,  and  that  according 
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to  his  best  judgment  one  of  the  Ijorrow  pits  was 
within  ten  feet  of  the  toe  of  the  dam,  and  tliat  on 
account  of  this  borrow  pit  being  so  near  the  toe  of 
the  dam  that  there  was  danger  of  the  face  of  the 
dam  slipi^mg  off  into  the  borrow  pits. 

Corey  and  Henderson  testified  by  actual  meas- 
urements made  from  the  toe  of  the  dam  on  June  11, 
1912,  that  the  nearest  pit  was  one  hvmdred  and 
seventy  five  feet  distant,  and  the  otlicrs  were  one 
hundred  and  ninety  feet  away.  {Rec  426,  1:36). 
They  fiu'ther  testified  that  the  borrow  pits  were  not 
excavated  in  any  place  hiwer  thii].  th(  tee  of  the 
dam.  If  the  borrow  j)its  were  not  excavated  at  any 
place  lower  than  the  toe  of  the  dam  how  could  this 
concrete  face  slip  off  into  the  borrow  pits? 

According  to  Storrow's  own  testimony  the  near- 
est borrow  pit  was  ten  feet  av.'ay  from  the  toe  of  the 
dam.  The  cement  facing  was  l)iu]t  upon  a  ground 
foundation  with  a  slope  of  two  and  one -half  to  one, 
which  is  an  angle  of  less  than  twenty-two  degrees. 
Storrow  by  his  testimony  vv-on.ld  convoy  to  this  court 
that  there  was  danger  to  be  apprciU-Jided  by  the  slip- 
ping of  this  concrete  slope  hito  tiie  b(u*]'ow  pits, 
wdiich  is  preposterous  and  uii  worthy  of  belief. 

Coy  staked  out  these  borrow  pits  and  under  the 
terms  of  the  contract  that  Corey  Bros.  Construction 
Company  had  with  the  Big  Lost  River  Irrigation 
Company,  the  material  that  was  dumped  in  the  dam 


was  to  be  measiu'ed  in  the  borrow  pits.    Coy  says  in 

his  sworn  testimon^^  that  Corey  Bros.  Construction 
Company  performed  its  contract  according  to  tlie 

plans  and  specifications  while  he  was  there. 

In  looking  at  some  of  the  photographs  that  have 
been  introduced  in  evidence,  it  will  be  observed  that 
borrow  pit  number  one  lays  adjacent  to  the  river, 
and  in  order  to  get  out  of  this  borrow  pit  it  was 
necessary  for  Corey  Bros.  Construction  Company  to 
cut  down  an  embankment  eight  or  ten  feet  high  and 
to  level  a  sjDace  sufficient  to  lay  down  two  tracks 
and  to  provide  for  the  location  of  a  water  tank.  Stor- 
row,  in  his  desire  to  do  an  injustice  to  the  contractor, 
considers  this  grade  for  the  track  as  part  of  the 
borrow  pit.  Corey  says  that  the  nearest  point  of  this 
borrov/  pit  is  one  hundred  and  ninety  feet  from  the 
toe  of  the  dam. 

Again  Storrow  says  in  his  direct  examination 
that  the  cost  of  removing  material  for  thirty  feet  on 
each  side  of  the  core-wall  was  prohibitive  and  was 
impraticable.  Let  us  see  whether  this  statement  is 
justified  by  the  evidence. 

According  to  the  plans  and  specifications  this 
dam  was  to  be  about  2.000  feet  long  and  600  feet 
wide;  a  concrete  core-wall  being  in  the  center.  When 
Corey  Bros.  Construction  Company  stopped  work 
upon  this  system  because  of  the  fault  and  negligence 
of  the  Big  Lost  River  Irrigation  Company  in  failing 
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to  make  its  payments  as  agreed  upon,  it  had  done 
in  round  numbers,  $1,215,000  worth  of  wo]-k.  $932,- 
000  had  been  done  upon  the  canal  system.  $241,000 
upon  the  dam.  For  earth  and  embankment  in  the 
dam,  Corey  Bros.  Construction  Compam^  had  been 
allowed  for  479,908  cubic  yards  at  25c  a  yard,  making 
a  total  of  $119,977.  This  j^ardage  spread  over  an 
area  of  ground  2,000  feet  long  by  600  feet  wide,  and 
to  remove  sixty  feet  in  the  center,  which  could  be 
done  with  steam  shovels,  Storrow  claims  to  be  pro- 
hibitive and  impracticable.  T\^ien  Storrow  made  that 
statement  he  knew  it  to  be  untrue  and  he  knew  it  to 
be  false.  Taking  this  statement  that  the  cost  would 
be  prohibitive  to  remove  this  small  yardage  in  com 
parison  to  the  whole  amount,  and  taking  his  state- 
ment that  there  was  danger  of  the  cement  facing 
sliding  into  the  borrow  pits,  all  of  which  were  reck- 
lessly stated  and  made,  stamps  Storrow 's  testimony 
as  unworthy  of  belief. 

On  cross-examination  Mr.  Storrow  testified  that 
he  had  acted  in  the  same  capacity  on  other  works 
as  Mr.  Drummond  occupied  on  the  Big  Lost  River 
Irrigation  project,  and  as  supervising  engineer  he 
always  had  the  right  to  make  changes  in  the  plans 
where  he  thought  it  was  for  the  benefit  of  the  enter- 
prise, but  he  is  very  positive  that  Mr.  Drummond  as 
supervising  engineer  had  no  such  authority.  (Rec. 
262). 


30 
StoiTow  further  stated  that  in  his  opinion  the 
core-wall  as  constructed  was  not  sufficient,  for  the 
reason  that  it  had  not  been  built  uj)on  impervious 
material  or  solid  rock,  yet  the  foundation  for  this 
core-wall  was  laid  out  by  Mr.  Coy,  whom  counsel 
for  defendants  trustees  says  performed  all  his  duties, 
and  that  wliile  Coy  was  there  the  contractor  did 
work  according  to  the  plans  and  specifications. 

The  plans  and  specifications  call  for  a  solid  con- 
crete core-wall  running  through  this  dam  in  the 
center  for  nine  hundred  feet.  This  core-wall  was 
designed  and  intended  to  cut  off  all  water,  and  this 
core-wall  did  not  need  the  assistance  of  any  impervi- 
ous material,  on  either  side  of  it  to  accomplish  that 
very  purj^ose.  Of  course,  if  the  core-wall  was  not 
built  on  impervious  material,  then  putting  in  im- 
pervious material  above  the  ground  on  each  side  of 
the  core-wall  would  not  accomplish  the  purpose  in- 
tended, so  that  the  inevitable  conclusion  is  from  Stor- 
row's  testimon}^  that  the  fault  lay  in  not  building  the 
core-wall  on  impervious  material,  and  according  to 
his  own  testimony,  something  else  would  have  to  be 
done  to  cut  off  this  flow  of  water  which  would 
naturalh^  seep  under  this  core-wall. 

We  would  direct  the  Court's  attention  to  the 
cross-examination  of  Mr.  Storrow,  as  found  on  pages 
261  to  266,  and  also  as  found  on  pages  343  to  353,  and 


to  note  the  evasions  to  which  he  resorted  iu  answer- 
ing direct  questions  on  cross-examination. 

On  cross-examination  we  asked  him  if  he  had 
not  made  a  report  to  Mr.  Riley  as  to  how  much  it 
would  cost  to  complete  this  structure,  and  he  said 
-that  he  had,  according  to  his  best  memory,  it  was 
$675,000.  (Rec.  344).  He  stated  that  he  had  his 
report  in  court;  that  he  would  not  look  at  it,  and  he 
was  further  asked  if  he  had  not  stated  in  his  report 
that  the  cost  would  be  $550,000,  and  he  aaswered 
*'Nosir."    (Rec.  344). 

On  cross-examination  he  further  testified  I  told 
Mr.  Riley,  either  verbally  or  in  the  report,  that  the 
Avork  which  it  would  be  necessary  to  do  at  the  Mack- 
a}^  dam  in  order  to  make  a  serviceable  dam  of  it  was 
divided  into  two  lines,  one 

Q — Will  you  get  your  report  and  read  from  it? 

A — No,  I  decline  to. 

Q — Are  you  now  testifying  from  your  recollec- 
tion? 

A — I  am  testifying  to  what  is  in  the  report. 
(Rec.  345). 

Q — What  was  your  estiriiate  on  the  new  dam? 

A — I  have  forgotten  the  exact  figures.  The 
first  cost  is  higher  than  the  cost  of  repairing  the 
Corey  dam,  but,  as  I  have  just  told  you,  I  advised 
Mr.  Rilev  that  the  ultimate  cost  would  be  less,  al- 
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though  the  first  cost  would  be  a  little  more,  that  is, 
the  api^areut  fii'st  cost. 

Q — You  have  that  report  in  court  in  front  of 
YOU,  will  you  state  what  you  reported  to  Mr.  Riley 
the  new  dam  would  cost? 

A — I  do  not  have  that  report  in  front  of  me. 

Q — It  is  on  the  table,  isn't  it? 

A — I  do  not  know ;  I  am  not  looking  at  the  table ; 
I  am  looking  at  you. 

Q — I  will  ask  you  to  look  at  the  table. 

A — That  is  not  my  copy  of  my  report.  That  be- 
longs to  counsel;  that  is  not  my  copy. 

Q — But  you  know  that  a  copy  of  your  report  is 
here? 

A— Yes  sir.     (Rec.  346  and  347). 

Witness  refused  to  look  at  his  report  to  see 
whether  the  sworn  statements  that  he  was  making 
from  memory  were  justified  hy  his  written  report. 
He  refused  to  let  counsel  for  plaintiff  see  that  report 
and  tried  to  hide  under  the  excuse  that  this  report 
was  a  private  communication  and  therefore  privi- 
leged.    (Rec  348). 

We  have  a  right  to  believe  that  Storrow  when 
he  was  on  the  stand  knew  that  the  oral  testimony 
that  he  was  giving  concerning  his  report  that  he 
had  made  to  Mr.  Riley  was  false,  and  that  he  was 
fefraid  either  to  show  that  report  to  counsel  for 
plaintiff  or  to  read  that  part  of  the  report  that  re- 
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lated  to  the  old  dam  and  what  his  recommendations 
were  concerning  the  rebuilding  of  it.  Hiding  under 
the  shield  of  a  pretended  private  eommimicatiou  in 
this  case  at  that  time,  we  do  not  believe  will  aid  the 
truthfulness  of  this  witness,  and  if  his  counsel  are 
willing  to  let  their  witness  rest  under  this  imputa- 
tion that  he  was  swearing  falsely  and  that  his  re- 
port woidd  show  it,  we  most  certainly  can,  and  we 
charge  him  at  this  time  with  false  swearing  con- 
cerning what  his  report  was  to  ^Mr.  Riley  as  to  tlie 
condition  of  this  dam  and  the  work  as  he  found  it, 
and  what  recommendations  he  had  made. 

On    page   348  the  follo^ving   proceedings   took 
place. 

Q — Did  you  further  report:  *'Tlie  procedure 
for  this  design  is  to  build  a  dilvC  across  the  stream 
bed  up  stream  from  the  present  dam.  so  as  to  give 
access  to  the  proposed  trench,  then  to  cut  this 
trench  by  a  steam  shovel  ak»ug  the  whole  2000  feet 
of  the  face  of  the  dam,  cutting  to  siu-h  depth,  not  less 
than  20  feet,  as  the  finding  of  the  cutting  itself 
may  show  necessary:  the  ir.aterial  so  excavated  to 
be  used  for  filling  in  the  body  of  the  dam  itself.  At 
the  same  time  the  present  concrete  face  of  the  dam 
will  be  stripped  off.  When  the  proper  time  comes, 
after  the  trench  has  been  fully  excavated,  it  will  be 
sluiced  full  of  fine  material  washed  out  of  the  body 
of  the  present  and  accumidated  fill.  Thus  the  dam  will 
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be  changed  from  its  present  design  by  the  addition 
of  a  great  blanket  of  strong  and  impervious  material 
on  its  up  stream  face."    Did  you  so  report? 

A — That  is  part  of  the  report  I  have  just  testi- 
fied I  made.  It  is  explanatory  of  what  I  have  just 
told  you,  and  taken  by  itself,  it  utterly  mis-states 
the  tenor  of  my  report. 

According  to  this  statement  Mr.  Storrow  be- 
leived  that  it  was  necessary  to  go  up  stream  and  to 
build  a  trench  down  to  impervious  material,  which 
would  be  bedrock  or  clay,  and  which  would  be  20  feet 
deep  or  more  in  order  to  cut  off  the  underground  flow 
of  water,  and  which  the  core  wall  does  not  cut  off,  and 
we  think  this  is  the  true  reason  why  it  would  be  im- 
practicable to  take  out  the  material  next  to  the  core- 
wall  and  put  it  back  in,  for  the  reason  that  doing 
that  work  would  not  stop  the  dam  from  leaking,  and 
not  because  the  cost  of  taking  out  this  material  and 
placing  it  back  would  be  prohibitive.  These  state- 
ments of  Storrow  concerning  the  prohibitive  cost  of 
removing  the  gravel  around  the  core- wall;  that  there 
was  danger  of  the  face  of  the  dam  sliding  into  the 
borrow  pits  when  the  borrow  pits  are  higher  than 
the  toe  of  the  dam,  and  his  refusal  to  look  at  his 
report  and  to  see  that  the  statements  that  he  was 
making  under  oath  were  correct,  brands  Mr.  Stor- 
row as  a  juggler  of  the  truth. 

On  his  direct  examination  Mr.  Storrow  testi- 
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fied  that  it  would  cost  $100,000  to  rebuild  defective 
concrete  on  the  drops  iu  canals;  half  of  that  would 
be  for  putting  in  those  piers.     (Rec.  259). 

iVIi'.  Lynch  who  had  the  contract  for  putting  in 
these  piers  and  which  was  cut  out  of  his  work  by 
the  engineers  in  charge  of  the  Big  Lost  River  Irri- 
gation Company  to  save  expenses,  says  that  he  will 
put  in  all  of  these  piers  according  to  the  plans  and 
specifications  for  $5,000.     (Rec  421). 

Mr.  Storrow  was  again  asked  if  he  had  exam- 
ined the  head  works  of  the  Blaine  canal,  and  whether 
he  had  compared  them  with  defendants  trustee 's  Ex- 
hibit 6,  which  is  a  drawing  accompanying  the  speci- 
fications, and  that  he  found  a  variation  between  the 
specifications  and  the  way  the  head  works  were 
built,  and  we  Cjuote  his  answer  in  full. 

"A — One  of  the  principal  variations  is  that  the 
spillway  in  the  headworks,  intended  to  pass  the 
floods,  which  ai"e  not  wanted  in  the  canal,  and  must 
be  kept  out  by  it,  is  shown  on  the  di'awing  to  have 
a  width  of  150  feet  and  a  depth  of  7  feet,  effective 
waterway,  whereas,  as  a  fact,  it  is  125  feet  along  its 
crest  instead  of  150,  by  the  same  depth,  of  7  feet. 
Another  principal  trouble,  another  principal  diff- 
erence from  the  specifications  is  that  a  wall  carried 
up  to  a  height  of  7  feet  above  the  crest  of  the  above- 
mentioned  weir  is  shown  on  the  drawings  to  have 
a  length  of  100  lineal  feet,  extending  from  the  intake 
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of  the  Blaine  canal  outwards  into  the  river  towards 
the  left  bank  of  the  river,  for  a  distance  of  100  feet, 
and  thereby  separating  the  overflow  weir  from  the 
headgates  by  a  high,  strong  concrete  w^all  100  feet 
long,  whereas,  as  a  fact,  I  found  that  the  structure 
was  built  without  that  wall,  or  any  v\'all  whatsoever, 
excepting  only  such  wall  as  formed  part  of  the  head- 
gate  known  as  the  Darlington  headgate,  which  has 
been  introduced  in  place  of  this  wall,  and  which  is 
not  shown  in  any  way  w^hatsoever  on  the  specifica- 
tions and  di^aAvings.  I  find  that  the  drawings  to 
which  I  have  just  referred  show  a  gateway  or  sluice- 
way is  called  for  at  the  right  hand  end  of  the  over- 
flow weir,  where  the  100  foot  w^all  just  mentioned 
and  the  weir  come  together,  that  is  to  say,  on  the 
right  hand  end,  looking  down  stream,  as  we  always 
do,  at  the  right  hand  end  of  the  overflow  weir;  this 
mud-way  or  gatewa}^  or  sluiceAvay  was  actually  built 
at  the  left  hand  end."  (Rec.  259). 

It  is  true  that  those  headworks  were  not  built 
according  to  the  plans  and  specifications  filed  by  the 
Big  Lost  River  Irrigation  Company  with  the 
State  Land  Board.  The  evidence,  which  is  uncon- 
tradicted, shows  that  a  blue  print  was  delivered  to 
us  signed  b}^  the  chief  engineer  calling  for  a  spill- 
waj^  125  feet  across,  and  that  instead  of  a  wall  seven 
feet  high  by  one  hundred  feet  long  the  plans  and 
specifications  that  were  fiu'nished  to  us  signed  by  the 
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chief  engineer  called  for  a  wall  only  fourteen  feet 
long;  that  instead  of  there  being  a  miidgate  or  sluice- 
gate upon  these  plans  and  specifications  that  were 
delivered  to  us,  there  was  none,  and  the  engineers  on 
the  ground  designed  and  had  our  subcontractor  put 
it  in.    (Rec.418.) 

Again  objection  is  made  to  the  work  as  it  is  done 
at  the  bifurcation  works  of  the  Blaine  canal.  Mr. 
Storrow  testifies  that  there  was  a  certain  wall  built 
above  the  gates  which  was  not  in  accordance  with  the 
plans  and  specifications.  This  is  true,  but  Mr.  Drum- 
mond  testifies  that  the  plans  for  putting  in  this  work 
were  submitted  to  the  office  at  Chicago  and  that  those 
plans  were  approved,  and  that  the  work  was  put  in 
by  Core,y  Bros.  Construction  Company  according  to 
the  plans  and  specifications  furnished  by  the  engin- 
eer. Mr.  Storrow  is  very  positive  in  stating  that  this 
curtain  wall  was  the  cause  of  the  wreck  that  took 
place  upon  the  Blaine  Canal  during  the  spring  of 
1911. 

We  put  Mr.  Henderson,  an  employe  of  the  re- 
ceiver in  this  case,  and  an  engineer,  upon  the  stand, 
who  explained  in  detail  the  cause  of  the  Blaine  wreck, 
and  contradicts  the  dreams  and  imagination  of  Stor- 
row. (Rec.  437,  438,  439.) 

When  this  accident  happened  to  the  Blaine  canal 
one  of  the  gates  at  Antelope  crossing  had  been  par- 
tially left  open,  which  let  the  water  from  Antelope 
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Creek  into  the  Canal,  and  Mr.  Henderson  in  trying  to 
shut  down  this  gate  to  keep  the  floods  from  cutting 
out  the  bank  at  Antelope  crossing  was  unable  to 
close  the  gate,  and  in  order  to  relieve  the  pressure  at 
that  point,  he  ojDened  both  of  the  gates  leading  from 
Antelope  Creek  into  the  canal.  This  let  the  water 
down  into  Blaine  canal,  and  the  dirt  around  the  ce- 
ment structures  having  not  been  put  in  and  the  banks 
not  being  completed,  this  water  worked  in  behind  the 
cement  work  and  tore  it  out.  In  full  explanation  of 
this  accident  we  would  call  the  court's  attention  to 
Mr.  Henderson's  testimony,  found  on  pages  437-440. 

Mr.  Henderson  further  testifies  that  he  exam- 
ined all  the  cement  work  done  upon  these  canals  prior 
to  this  accident  on  the  Blaine  canal,  and  all  of  it  was 
in  first-class  condition,  and  he  exhibited  photographs 
which  are  introduced  in  evidence,  and  to  which  we 
call  the  court's  attention,  being  marked  plaintiff's. 
Exhibits  Nos.  98  to  106. 

To  go  back  to  the  dam  and  to  discuss  a  little  fur- 
ther the  manner  of  dumping  material  into  the  body 
of  the  dam  counsel  for  defendants'  trustees  in  his 
brief  says  that  the  specifications  called  for  a  trestle 
to  be  built  in  the  upper  and  lower  toe  of  the  dain, 
and  that  material  should  be  dumped  from  this  trestle, 
and  to  quote  his  brief,  he  says: 

"The  contract  between  complainant  and 
the  Irrigation  Company  provided  that  the  ma- 


terial  from  the  borrow  jDits  might  be  dumped 
from  trestles  25  feet  higli,  provided,  those 
trestles  were  two  in  number  only,  one  in  the 
lower  toe  and  the  other  in  the  upper  toe  of  the 
dam,  and  both  parallel  with  the  core  wall,  and 
that  all  dumping  should  be  done  from  these 
parallel  trestles  towards  the  core  wall."  (p. 
24.) 

Under  paragraph  8  of  the  detailed  construction 
of  the  dam  we  find  the  following: 

* '  Forming  Embankment : 

"Embankment  may  be  formed  either  by 
the  use  of  teams  or  by  steam  shovels  and  cars. 
In  case  the  material  is  placed  by  means  of 
steam  shovels  and  cars  the  contractor  may 
either  raise  the  embankment  by  shifting  track, 
or  by  placing  two  trestles ;  one  in  the  lower  toe, 
and  one  in  the  upper  toe  of  the  rising  em- 
bankment."    *     *     * 

"The  material  between  the  trestles  may 
be  dumped  from  the  cai's  toward  the  center 
of  the  dam,  taking  the  general  slope  deter- 
mined by  the  angle  of  repose  of  the  material 
as  dumped;  the  only  limitation  being  that  each- 
trestle  shall  be  used  to  the  extent  that  practi- 
cally the  same  weight  of  material  is  carried 
towards  the  center  of  the  dam  from  each 
trestle." 

This  limitation  was  put  into  this  contract  for 
the  purpose  of  having  the  dam  erected  uniformly,  so 
that  the  pressure  on  each  side  of  the  core  wall  would 
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be  uniform;  thereby  the  core   wall   would   not   be 
sprung  or  broken. 

This  contract  says  that  the  material  between  the 
trestles  may  be  dumped  from  the  cars  towards  the 
center  of  the  dam.  It  does  not  say  that  it  shall  be, 
and  this  last  interpretation  is  put  upon  this  contract 
by  counsel  for  appellants'  trustees  and  by  their  ex- 
perts for  the  reason  that  it  helps  sustain  theu*  case. 

This  contract  was  furnished  by  Mr.  Rosecrans, 
the  chief  engineer  to  Mr.  Corey,  and  if  there  is  any 
presumption  to  be  indulged  in  Rosecrans  drew  this 
contract  and  he  would  be  as  well  able  to  interpret  its 
meaning  as  well  as  any  other  expert  engineer.  When 
he  was  at  the  Macka}^  dam  in  the  summer  and  fall  of 
1909  he  saw  how  the  material  was  being  dumped  and 
he  a]Dproved  of  that  manner. 

These  engineers  who  represented  the  Big  Lost 
River  Irrigation  Company  w^ere  something  besides 
mere  inspectors  to  see  that  the  work  was  done  ac- 
cording to  the  written  contract;  the}^  were  the  agents 
and  superintendents  for  the  Big  Lost  River  Ii^riga- 
tion  Company  in  constructing  this  work.  They  gave 
directions  before  the  work  was  started  how  it  should 
be  done.  They  were  in  the  field  all  the  time  directing 
and  supervising  this  work,  but  we  will  argue  this 
phase  of  the  case  a  little  further  on  more  extensively. 

We  will  agree  with  counsel  that  the  effect  of 
dumping  material  from  a  trestle  25  feet  high  that  the 
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.  coai-ser  material  would  naturally  reach  the  bottom 
fii'st.  This  is  due  to  the  law  of  gravitation;  that  the 
heavier  material  falls  faster  and  goes  to  the  bottom, 
and  that  the  finer,  lighter  material  remains  on  top. 
The  result  would  be  the  same  whether  the  trestles 
were  parallel  to  the  core  wall  or  at  right  angles- 
Dumping  from  trestles  parallel  to  the  core  wall  would 
cause  the  coarse  material  to  go  towards  and  against 
the  core  wall. 

This  contract  in  its  written  specifications  does 
not  say  that  a  stream  of  water  shall  be  poured  upon 
the  dump  so  as  to  wash  all  the  fine  material  towards 
that  core  wall,  that  is  an  interpretation  devised  I'V 
counsel  and  his  engineers,  which  would  be  a  reason- 
able interpretation  we  are  ready  to  admit  if  the  con  • 
tract  did  not  specifically  define  what  portion  of  the 
dam  should  be  wetted. 

We  are  willing  to  admit  that  it  would  have  been 
better  to  have  wetted  this  dam  completely  over  dur- 
ing its  construction  that  the  voids  and  holes  should 
have  been  filled  up  with  fine  material,  but  the  speci- 
fications and  the  orders  of  the  engineers  to  us  did  not 
require  it.  All  this  wetting  was  done  at  an  extra  ex- 
pense to  the  Big  Lost  River  Irrigation  company  and 
its  agents  and  superintendents,  who  were  the  engi- 
neers in  charge,  interpreted  this  contract  and  gave 
us  explicit  orders  how  it  should  be  done,  and  the  tes- 
timonv  is  that  we  followed  those  ordere. 
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Let  us  now  pass  on  to  the  testimony  of  Paul  S. 
Roberts,  one  of  the  witnesses  called  on  behalf  of  the 
appellants'  trustees,  and  in  discussing  Mr.  Roberts' 
testimony,  we  may  incidentally  discuss  a  part  of 
Storrow  's  testimony. 

Mr.  Roberts  was  a  Carey  Act  inspector  for  the 
State  of  Idaho  and  commenced  work  inspecting  this 
dam  in  the  month  of  March,  1910.  (We  would  call 
the  special  attention  of  the  court  to  Mr.  Roberts' 
cross-examination,  commencing  on  page  273  and  end- 
ing on  page  342).  On  April  27,  1910,  he  made  his 
first  report  on  the  Big  Lost  River  Irrigation  project 
to  the  State  Engineer.  (Rec.  275.)  In  that  report 
he  makes  certain  recommendations  of  matters  that 
were  not  in  the  plans  and  specifications  on  file,  and 
points  out  to  the  State  Engineer  how  certain  work 
should  be  done.  In  that  report  he  speaks  of  the  con- 
crete work  and  says  that  the  concrete  at  the  end  of 
the  tunnel  is  complete  and  is  free  from  cracks  and 
checks  and  finished  in  a  thorough  and  workmanlike 
manner.    He  further  says : 

"I  would  suggest  that  the  present  retain- 
ing wall  of  concrete  on  this  side  of  the  con- 
trolling valves  be  extended  fifty  feet  to  pre- 
vent this  erosion.    (Rec.  276). 

This  suggestion  made  by  Mr.  Roberts  was  not 
in  the  plans  and  specifications  on  file  with  the  State 
Engineer  for  the  building  of  these  works.  Further 
on  in  his  report  he  says : 
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' '  On  April  26th  the  water  in  ithe  reservoir 
had  covered  an  area  of  60  or  7.0  acres  and  the 
tunnel  and  controlling  valves  were  flowng  full 
and  water  along  the  face  of  the  dam  had  cov- 
ered the  concrete  apron  for  a  distance  of  32 
feet,  measured  along  the  slope.  As  the  water 
in  the  river  is  steadily  rising  it  will  cover  more 
and  more  of  this  apron,  preventing  the  placing 
of  another  layer  of  concrete  to  increase  the 
thickness  of  the  apron,  as  recommended." 
(Rec.  279.) 

"Horizontal  cracks  have  developed  in  this 
concrete  apron,  at  the  water  line,  and  extends 
along  the  entire  face  of  the  apron.  At  the  cor- 
ner of  the  apron,  where  it  turns  back  along 
the  east  portal  of  the  tunnel,  there  is  a  vertical 
crack  extending  from  the  water  line  down  the 
surface  of  the  apron.  The  concrete  on  the  dam 
side  of  this  crack  has  settled  below  that  on 
the  portal  side  about  four  inches.  This  is  due 
to  the  fact  that  the  water  getting  under  the 
apron  at  the  bottom  of  the  dam  caused  the 
material  in  the  dam  to  settle  away  from  the 
apron.  This  cracking  and  local  settling  of  the 
facing  along  the  dam,  I  do  not  consider  seri- 
ous, except  that  it  indicates  the  necessity  of 
making  this  facing  six  inches  thick,  as  rec- 
ommended in  Mr.  Fell's  report  of  April  2, 
1910."  (Rec.  279.) 

"Work  on  the  spillway  tunnel  is  pro- 
gressing rapidly."  (Rec  279.) 
He  further  says : 

"He  made  no  mention  in  this  report  to 
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the  State  Engineer  that  the  iiTigation  con- 
pany  was  not  carrying  out  their  contract  with 
the  state."   (Rec.  280.) 

"A  force  of  carpenters  were  keeping  well 
ahead  of  the  concrete  work  with  forms.  The 
concrete  in  the  finished  structures  is  well  put 
in  and  free  from  cracks  and  checks."  (Rcc. 
284.) 

"The  concrete  syphons  on  the  north  and 
south  forks  of  the  Antelope  Creek  crossing  are 
finished.  The  forms  are  removed  from  the 
concrete  on  the  north  fork  crossing,  and  par- 
tially removed  on  the  south  fork  crossing. 
Temporary  gates  are  installed  in  both  sy- 
phons."   (Rec.  284). 

"The  entire  work  is  progressing  as  rap- 
idly as  possible  and  with  the  exceptions  noted 
is  in  good  condition.  The  canals  will  be  ready 
for  water  at  the  specified  time."    (Rec.  292.) 
So  according  to  this  report  as  made  by  Mr.  Rob- 
ers,  while  he  was  a  Carey  Act  inspector  of  the  Stato 
of  Idaho,  he  had  no  fault  at  this  time  to  find  with 
the  work  being  done  on  the  Big  Lost  River  project, 

except  in  minor  details,  which  could  be  easily  reme- 
died. 

On  May  20,  1910,  Mr.  Roberts  writes  the  follo\s'- 

ing  letter: 

"Hon.  D.  G.  Martin,  State  Engineer. 
"Sir: 

"T  have  been  unable  to  locate  a  set  of  the 
specifications  stamped  with  the  state's  ap- 
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proval  for  this  work  of  the  Big  Lost  River 
project.  Mr.  Drummond,  the  engineer  on  the 
work,  has  told  me  repeatedly  that  they  were 
somewhere  on  the  work,  but  my  efforts  have 
been  unable  to  locate  them.  In  view  of  the 
many  rumors  current  here  of  injunctions  by 
the  railroad  company  and  others  stopping  the 
work  on  account  of  its  being  dangerous  to 
property  in  the  vallev ,  and  the  general  fear  of 
the  communit^v.  I  believe  the  above  specifi- 
cations should  be  here  and  always  available; 
in  order  to  protect  the  state  I  think  it  advis- 
able to  stop  the  work  if  necessary  till  the  spe- 
cifications are  produced,  and  I  ask  for  au- 
thority to  do  this.  Mr.  Drummond  contem- 
plates a  change  in  the  construction  of  the  core- 
wall  which  does  away  with  the  sheet  steel  pil- 
ing in  the  last  50  ft.  of  the  wall  and  instead  of 
the  piling  excavating  to  a  depth  of  10  or  12  ft. 
before  placing  the  concrete.  Tlie  reason  for 
this  change  is  that  ])oulders  prevent  the  driv- 
ing of  the  piling.  I  believe  it  to  be  a  better 
construction  to  continue  the  steel  piling  as 
originally  planned,  and  remove  all  boulders 
until  the  piling  will  drive  to  place.  I  told 
Mr.  Drummond  that  I  would  not  assume  the 
authority  for  the  change  and  for  him  to  sub- 
mit the  change  to  you  for  your  approval  be- 
fore going  ahead.    Respectfully,"    (Rec.  293.) 

In  this  letter  Mr.  Roberts  speaks  of  the  many 
rumors  current  of  injunctions  by  the  railroad  com- 
pany and  other  persons  to  stop  this  work,  and  he 
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advises  also  that  work  be  stopped  until  he  could  pro- 
cure a  copy  of  the  specifications  that  Mr.  Drummond 
— the  engineer  in  charge — contemplates  making  a 
change  in  the  construction  of  the  core-wall.  It  is 
not  Corey  Bros,  making  the  changes. 

On  May  27,  1910,  he  reports  as  follows:  (Rec- 
ord 295.) 

AT  THE  MACKAY  DAM. 

*'The  first,  or  foundation,  section  of  the 
concrete  core-wall,  across  the  old  channel  of 
the  river,  is  completed  to  within  100  feet  of 
the  west  end  of  the  dam.  Before  the  con- 
crete was  placed,  the  earth  in  the  forms  was 
excavated  to  a  firm  foundation,  which  was 
from  5  feet  to  7  feet  below  the  toj)  of  the  sheet 
steel  piling.  This  allowed  the  concrete  to  take 
a  firm  bond  with  steel  piling.  There  was  sev- 
eral feet  of  water,  but  no  flow,  in  the  forms 
at  the  time  the  concrete  was  put  in.  The  plac- 
ing of  the  concrete  began  at  the  end  of  the 
section  where  the  old  concrete  had  stopped, 
and  the  new  concrete  was  pushed  down  the 
slope  of  the  old  concrete  into  the  water,  con- 
tinuing in  this  manner  to  the  end  of  the  forms. 
This  method  prevented  any  separation  of  the 
cement  and  gravel  in  the  concrete.  At  the 
center  of  the  old  river  channel  temporary  open- 
ings are  left  in  the  core-wall.  These  openings 
are  one  square  foot  in  area  and  spaced  vertic- 
ally two  feet  apart.  This  is  to  allow  a  pas- 
sageway for  the  considerable  amount  of  water 
that  seeps  through  the  gravel  eml)ankment  in 
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front  of  the  core-wall.  This  water  is  now  di- 
verted around  the  core-wall.  The  second  lift 
of  the  core-wall  is  being  placed  as  rapidly  as 
the  foundation  section  has  become  hard.  Two 
concrete  mixers  are  being  used  and  the  work 
pushed  as  rapidly  as  possible. 

''Film  No.  5,  Roll  No.  1  shows  the  form 
w^ork  and  concrete  on  this  section  of  the  core- 
wall. 

"A  force  of  men  is  removing  the  earth 
and  loose  rock  from  the  cliff  where  the  core- 
wall  will  join  the  solid  rock  on  the  west  end 
of  the  dam. 

"Work  on  the  first  and  second  lifts  of  the 
earth  embankment  in  front  of  the  core-wall 
is  progressing  simultaneously  and  as  rapidly 
as  possible.  The  first  lift  is  nearly  completed 
as  far  as  the  core-wall  will  allow,  and  the  up- 
stream section  of  the  second  lift  is  finished 
to  within  a  hundred  and  fifty  feet  of  the  west 
end  of  the  dam.  Six  gravel  trains  are  now  in 
operation  on  this  work— the  sixth  locomotive 
being  placed  in  commission  on  May  17. 

"Film  No.  4,  Roll  No.  2  shows  the  work  on 
this  part  of  the  construction,  and  Film  No.  6, 
Roll  No.  2  shows  the  method  of  transporting 
the  sixth  locomotive  from  Mackay  to  the  dam. 

"The  excavation  of  the  tunnel  section  of 
the  spillway  channel  is  completed.  There  re- 
mains about  twenty  feet  of  open  cut  work  to 
complete  the  entire  excavation  of  the  spillway 
channel."  (Rec.  296.) 
He  concludes  this  report  on  May  27  by  stating: 
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*'The  work  in  general  is  in  good  shape 
and  progressing  rapidly."     (Rec.  303.) 

On  June  2S,  1910,  Mr.  Roberts  makes  another  re- 
port to  the  State  Engineer.    (Rec.  307.) 

"Mackay,  Idaho,  June  28,  1910. 
BIG  LOST  RIVER  LAND  &  IRRIGATION  CO. 
Hon.  D.  G.  Martin, 

State  Engineer, 
Boise,  Idaho. 
Sir :  I  beg  to  submit  herewith  report  on  the  prog- 
ress of  the  work  of  the  Big  Lost  River,  Land  &  Ir- 
rigation Co. 

MACKAY  DAM. 

"The  up-stream  section  of  the  second  lift 
of  the  embankment  was  finished  on  June  2nd 
and  the  dumping  toward  the  core-w^all,  with 
the  necessary  shifting  of  track,  begun.  On 
June  3rd  the  water  had  risen  in  the  reservoir, 
until  it  stood  several  feet  above  the  base  of 
this  second  lift.  The  large  stones  which 
formed  the  base  of  this  lift  allowed  the  water 
to  pass  through  the  embankment.  This  seep- 
age amounted  to  fifty  second  feet.  In  order  to 
stop  this  seepage,  a  stream  of  water  was 
played  on  the  upstream  face  of  the  embank- 
ment and  the  foot  of  the  embankment  was  pud- 
dled sufficiently  to  stop  all  seepage  at  this 
point. 

' '  Film  No.  4  shows  the  dumping  on  the  sec- 
ond lift  toward  the  core-wall. 

"The  upstream  face  of  the  second  lift  of 
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the  embankmeut  has  been  dressed  to  proper 
slope. 

"The  steel  sheet-piling  was  continued  from 
the  intended  point  of  stopping,  a  distance  of 
80  feet  to  the  base  of  the  rock  cliff  at  the  west 
end  of  dam.  The  lengths  of  piling  ranged  from 
18  feet  at  the  riA' er  end  of  this  section  to  9 
feet  at  the  cliff  end.  Each  pile  was  driven  to 
refusal,  the  last  foot  with  considerable  diffi- 
culty, indicating  a  compact  stratum  at  the  foot 
of  the  piling. 

"After  the  forms  for  the  concrete  were  in 
place  around  the  sheet-piling,  the  gravel  with- 
in the  forms  was  excavated  to  a  firm  founda- 
tion for  the  concrete.  This  excavation  was 
about  five  feet  below  the  original  surface  of 
the  ground.  Considerable  water  stood  in  the 
forms,  and  the  concrete  was  so  placed  as  to 
cause  no  separation  of  the  cement  and  gravel. 
"From  the  end  of  the  sheet-piling,  to  the 
perpendicular  face  of  the  rock  cliff,  the  earth 
and  float-rock  was  removed  to  solid  rock.  A 
centrifugal  pump  working  continuously  dur- 
ing the  excavation,  kept  the  considerable 
amount  of  seepage  water  pumped  out  which 
allowed  this  excavation  to  be  easily  and  thor- 
oughly done. 

"Film  No.  3,  Roll  No.  3  shows  the  founda- 
tion course  for  the  core-wall  being  placed,  and 
Film  No.  2,  Roll  No.  3  shoves  the  excavation 
in  the  rock  for  the  core-wall  at  this  end  of  the 
dam. 

"Film  No.  5  and  Roll  No.  3  shows  the  first 
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the  dam.  This  lift  is  completed  to  within  100 
feet  of  the  west  end  of  the  dam. 

"Film  No.  1,  Roll  No.  3  shows  the  wooden 
covering  over  the  three  valves  at  the  outlet 
tunnel,  next  to  the  rock.  This  covering  is 
made  of  12  by  12  inch  timber  uprights,  with 
12  by  12  inch  timbers  placed  close  together 
forming  a  tight  roof.  The  timber  are  fastened 
together  wdth  half-inch  iron  dowel  pins,  16 
inches  long,  driven  with  sledges.  The  other 
three  valves  will  not  be  covered. 

"Film  No.  6,  Roll  No.  3  also  shows  the 
method  of  forming  the  second  lift  of  the  em- 
bankment toward  the  core-wall.  It  also  shows 
the  concrete  gang  taking  the  material  from 
the  embankment  for  the  concrete  of  the  core- 
wall. 

' '  This  view  further  shows  the  trestle  being- 
built  for  the  third  lift  of  the  embankment  tow- 
ard the  east  end  of  the  dam.  This  trestle  ex- 
tends from  the  present  end  of  the  third  lift 
at  the  upstream  face  of  the  dam,  across  the 
embankment  and  core-wall  at  an  angle  of  for- 
t3'five  degrees,  to  the  lower  side  of  the  dam. 
dumping  at  the  upstream  end  of  the  trestle 
It  is  the  intention  of  the  contractor  to  begin 
where  the  third  lift  now  ends,  and  continue 
across  the  dam  to  the  lower  side  and  then  par- 
allel to  the  dam  to  the  cliff  at  the  west  end. 

"This  method  is  directly  opposed  to 
the  specifications  which  say:  Page  B13,  para- 
graph 8,  Forming  Embankment — by  placing 
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two  trestles,  one  in  the  lower  toe,  and  one  in 
the  upper  toe  of  the  rising  embankment. — 
The  material  between  the  trestles  may  be 
dumped  from  the  cars  toward  the  center  of  the 
dam,  taking  the  general  slope  determined  by 
the  angle  of  repose  of  the  material  as  dumped; 
the  only  limitation  being  that  each  trestle 
shall  be  used  to  the  extent  that  practically  the 
same  weight  of  material  is  carried  toward  the 
center  of  the  dam  from  each  trestle.'  It  is 
obvious  that  the  intended  method  of  forming 
this  portion  of  the  third  section  of  the  em- 
bankment will  not  cause  the  same  weight  ot 
material  to  be  carried  towards  the  center  of 
the  dam  from  each  trestle.  I  took  this  mat- 
ter up  with  Mr.  Jones,  the  engineer  of  the 
work,  but  he  seemed  to  think  the  intended 
plan  was  all  right,  in  that  it  was  easier  for  the 
contractor  to  do  it  this  way.  I  insisted  that 
the  specifications  be  followed  strictly. 

"No  work  has  been  done  on  the  spillway,  as 
the  blasting  rolls  rock  and  dirt  into  the  exca- 
vation for  the  core-wall  below  the  spillway, 
preventing  the  continuing  of  Vv^ork  on  the  core- 
wall. 

"Work  on  the  dam  has  been  considerably 
delayed  during  the  last  month  on  account  of 
delayed  shipments  of  coal."    (Rec.  320.) 

Mr.  Roberts  then  proceeds  to  give  his  report  on 
the  Era,  Arco  and  Powell  tracts. 

He  concludes  this  report  by  saying: 

"On  June  17,  Mr.  J.  B.  Lippincott,  engi- 


neer  of  Los  Angeles,  Cal.,  arrived  at  Mackay 
to  make  an  investigation  of  tlie  conditions  at 
the  dam,  in  the  interest  of  residents  and  prop- 
erty owners  of  Mackay.  Mr.  Lippincott's  in- 
vestigation was  most  tliorough,  ending  on 
June  20,  at  Blackfoot  with  an  interview  of  Mr. 
Munson  who  did  the  boring  at  the  dam  site  for 
bed  rock.  Mr.  Lippincott's  report,  which  will 
not  be  favorable,  is  expected  about  July  10." 
(Rec.  316.) 

Mr.  Roberts  further  testified  that  he  was  a  pub- 
lic officer  at  the  time  he  made  these  reports  and  that 
he  had  a  public  duty  to  perform  and  that  he  did 
perform  it. 

In  analyzing  this  report  of  Mr.  Roberts,  dated 
June  28, 1910,  we  find  that  the  contractor  was  dump- 
ing gravel  in  accordance  with  the  specfications  tow- 
ard the  core- wall.  That  the  sheet-piling  was  driven 
to  refusal,  indicating  a  comj^act  stratum  at  the  foot 
of  the  piling.  That  the  forms  for  the  concrete  around 
the  sheet-piling  was  excavated  to  a  firm  foundation. 
That  from  the  end  of  the  sheet-piling,  to  the  perpen- 
dicular face  of  the  rock  cliff,  the  earth  and  float-rock 
was  removed  to  solid  rock,  and  that  pictures  were 
taken  showing  all  of  these  conditions,  which  were 
forwarded  to  the  State  Land  Board,  and  in  this  re- 
port we  first  find  that  Corey  Bros.  Construction  was 
crossing  the  core-wall  with  their  railway  at  an  angle 
of  45  deg.,  and  was  threatening  to  dump  material  on  a 
45  deg.  angle  to  the  core-wall.  It  appears  from  Mr. 
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StoiTow's  testimony  that  about  1500  or  2000  yardii  of 
material  was  dumped  from  this  track.  It  appears 
from  Mr.  W.  E.  Corey's  testimony  that  about  1000 
yards  was  dumped  from  this  trestle,  so  this  is  the 
first  material  that  was  dumped  from  a  trestle  not 
l^arallel  to  the  core  wall.  It  is  true  that  Mr.  Storrow 
and  Mr.  Green  said  that  they  found  indications  that> 
other  material  had  been  dumped  from  tracks  not 
parallel  to  the  core  wall.  How  these  peo^^le  could 
look  into  an  embankment  of  dirt  2000  feet  long,  600 
feet  wide  and  50  feet  deep  and  tell  how  much  mate- 
rial below  the  surface  had  been  dumped  fi'om  tres- 
tles not  parallel  to  the  core  wall,  is  more  than  coun- 
sel can  explain. 

On  August  27,  1910,  Mr.  Roberts  made  another 
report  u^Don  the  Big  Lost  River  Irrigation  Company, 
in  which  he  says : 

"All  excavation  and  embankment  on  the 
entire  system  is  exceedingly  well  done.  With 
the  exception  of  a  few  cases  of  faulty  con- 
crete work,  as  noted  in  previous  reports,  the 
structures  which  are  now  completed  are  well 
built.  At  the  present  time  there  is  no  work 
being  done  at  any  point  on  the  entire  project." 
(Rec.  342.) 

By  the  reading  of  these  reports  it  will  appear 
that  the  state  was  fully  aware  of  how  all  this  work 
was  being  done,  and  that  it  approved  of  all  the  work 
in  its  princii3al  details,  except  when  it  compelled  the 
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Big  Lost  River  Irrigation  Company  to  stop  work  on 
the  dam  on  the  19th  day  of  July,  1910. 

The  minutes  of  the  Big  Lost  River  Irrigation 
Company  were  introduced  in  evidence  and  show  that 
soon  after  the  Big  Lost  River  Irrigation  Company 
was  organized,  to-wit,  July  16,  1909,  that  George  S. 
Speer  became  owner  of  practically  all  of  the  stock  of 
the  corporation.  (Rec.  586.)  George  S.  Speer  was 
the  vice  president  of  Trowbridge  &  Niver  and  had 
been  very  active  in  the  organization  of  the  Big  Lost 
River  Irrigation  Company,  and  as  the  evidence  shows 
was  taking  a  leading  part  in  financing  said  company. 
Mr.  Speer  lived  in  Chicago,  the  same  city  where  the 
Ai'nold  Company  resided,  and  according  to  the  testi- 
mony of  Mr.  Rosecrans,  the  Arnold  Company  was 
looking  to  Trowbridge  &  Niver  for  its  pay.  (Rec. 
378.)  This  is  the  testimony  of  Mr.  Rosecrans,  so  it 
is  not  presumptions  to  indulge  in  the  speculation  that 
Trowbridge  &  Mver  and  Mr.  George  S.  Speer  were 
keeping  themselves  informed  of  the  progress  of  work 
done  upon  this  system  from  the  Arnold  Company;  in 
fact,  the  Arnold  Company  furnished  to  Trowbridge 
&  Niver  a  copy  of  all  the  estimates  that  it  furnished 
to  Corey  Bros.  Construction  Company.  It  would  be 
for  the  interest  of  Trowbridge  &  Niver  before  they 
paid  Corey  Bros.  Construction  Company  its  estimates 
to  know  that  said  estimates  were  correct,  and  that 
Corey  Bros.  Construction  Company  was    doing    its 
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work  according  to  the  contract.  There  was  much 
correspondence  passing  between  Trowbridge  &  Niv- 
er,  George  S.  Speer  and  Corey  Bros.  Construction 
Company,  and  we  would  call  the  cornet 's  attention  to 
this  correspondence  which  is  found  in  the  Exhibits, 
and  which  has  been  transcribed. 

Plaintiff's  Exhibit  94  (Rec.  555)  is  a  letter  dated 
March  12,  1910,  from  Trowbridge  &  Niver,  signed  by 
George  S.  Speer  to  Corey  Bros.  Construction  Com- 
pany, and  in  part  reads  as  follows : 

"We  are  pleased  to  note  that  you  are  or- 
ganizing yom'  forces  on  the  Lost  River  and 
that  you  will  be  at  work  in  a  short  time  with 
full  forces.  Have  written  the  State  Engineer 
of  Idaho  requesting  him  to  make  a  trip  of  in- 
spection in  the  near  future  and  to  report  the 
progress  that  was  being  made,  so  that  if  there 
was  reasonable  assurance  that  water  would  be 
available  for  all  the  farmers  who  needed  it  by 
May  1,  that  the  company  could  send  out  the 
necessary  thii'ty  days'  notice  to  the  land  own- 
ers and  thus  come  under  the  wire  for  the  spring 
of  1910.  We  sincerely  trust  that  you  will  be 
able  to  convince  the  State  Engineer  that  you 
will  be  able  to  deliver  water  by  May  1,  even 
though  the  reservoir  and  some  other  parts  of 
the  project  may  not  be  entirely  completed  by 
that  time. 

"This  will  make  the  quickest  Carey  Act 
project  ever  constructed  and  ought  to  be  a 
splendid  advertisement  for  both  Corey  Bros. 
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and  Trowbridge  &  Niver  Company  and  we 
wish  to  compliment  j^ou  on  the  way  in  which 
you  have  handled  the  work  and  only  regret 
that  you  were  not  the  successful  bidder  on  the 
Colorado  Southern  project." 

On  March  29, 1910,  Trowbridge  &  Niver,  through 
George  S.  Speer,  again  writes  to  Mr.  W.  W.  Core}^ 
in  which  Mr.  Speer  states  that  they  understand  it  will 
be  imj)ossible  to  deliver  water  on  all  the  contracts  by 
May  1,  and  he  winds  up  the  letter  by  saying  "we  fully 
appreciate  the  strenuous  efforts  which  you  are  put- 
ting forth  for  the  completion  of  this  work."  (Rec. 
556.) 

In  none  of  this  correspondence  does  Mr.  Speer 
or  Trowbridge  &  Niver  find  fault  with  the  way  in 
which  this  work  was  being  done. 

Work  was  stopped  upon  this  dam  by  order  of 
the  State  Land  Board  about  Jiily  19,  1910;  after  this 
work  was  stoj)ped  the  Arnold  Company  delivered  to 
Corey  Bros.  Construction  Company  on  the  31st  day 
of  July,  a  certificate  for  all  work  done  upon  this  dam, 
and  for  all  work  done  upon  the  whole  system. 

On  August  31  the  Arnold  Company  issued  an- 
other certificate  signed  by  theii*  engineers  that  there 
was  so  much  due  for  work  done,  and  it  is  upon  these 
last  certificates  that  we  are  basing  the  amount  of  our 
recovery. 

Does  counsel  mean  to  say  to  this  court  that  the 


Arnold  Company  or  that  Trowbridge  &  Niver  or  Geo. 
S.  Speer  or  the  Big  Lost  River  Irrigation  Company 
did  not  know  what  the  true  condition  of  aft'aii's  were  ? 
The  state  stopped  work  not  that  Corey  Bros.  Con- 
struction Company  was  at  fault,  but  because  the  Big 
Lost  River  Irrigation  Company  was  at  fault.  If  the 
Corey  Bros.  Construction  Company  were  at  fault, 
would  not  the  Big  Lost  River  Irrigation  Company 
and  the  Arnold  Company  have  been  only  too  glad  to 
have  placed  it  upon  the  shoulders  of  the  contractor? 

Under  this  contract  between  Corey  Bros.  Con- 
struction Company  and  the  Big  Lost  River  Irrigation 
Company  all  the  work  must  be  done  to  the  satisfac- 
tion of  the  engineers,  and  any  work  done  or  material 
furnished  by  the  contractor  could  be  condemned  and 
thrown  out. 

If  Engineer  Drummond  was  so  complacent  and 
was  so  corrupt  as  the  defendants'  trustees  would  in- 
fer that  he  was,  why  haven't  the  Big  Lost  River  Irri- 
gation Company  and  the  Arnold  Company  repudiated 
his  actions?  This  cry  put  forth  by  the  defendants' 
trustees  that  Drummond  was  coiTupt  and  that  Corey 
Bros.  Construction  Company  was  a  main  party  to 
that  corruption  is  nothing  Init  a  false  issue  injected 
into  this  case  to  distract  the  court's  attention  from 
the  true  issues.  If  Drummond  was  corrupt,  then  we 
have  Mr.  C.  B.  Hurtt,  president  of  the  Big  Lost  River 
Irrigation  Company,  Mr.  George  S.  Speer,  one  of  the 
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dii'ectors,  Mr.  James  E.  Clinton,  the  receiver  of  this 
court,  condoning  and  confirming  that  corruption. 

We  have  evidence  in  this  case  that  neither  Mr. 
C.  B.  Hurtt,  president  of  the  Big  Lost  River  Irriga- 
tion Company,  nor  has  any  other  officer  found  fault 
with  the  contractor's  work.  Neither  have  they  made 
nor  do  they  now  make  any  claim  for  damages  on  ac- 
count of  the  work  done  by  Corey  Bros.  Construction 
Company.    (Rec.  451.) 

On  July  15,  1910,  the  State  Board  of  Land  Com- 
missioners entered  an  order  that  the  Big  Lost  River 
Irrigation  Company  discontinue  all  work  on  the 
Mackay  dam.    Part  of  that  order  reads  as  follows : 

"It  appearing  from  the  report  of  State 
Engineer  and  from  the  Carey  Act  Inspectors, 
that  the  construction  company  in  the  construc- 
tion of  the  Mackay  dam  is  not  compl3'ing  with 
the  specifications  of  the  said  contract  with  the 
state,  and  that  their  attention  has  been  repeat- 
edly called  to  the  fact  by  the  said  State  Engi- 
neer and  objections  to  the  said  construction 
having  been  made  and  requests  that  the  said 
company  perform  said  work  in  accordance 
with  the  contract  and  the  j^lans  and  specifica- 
tions approved,  and  that  said  company  has 
failed  and  does  noAv  refuse  to  comply  with  said 
specifications  and  said  contract,  and  to  con- 
struct the  said  dam  in  accordance  therewith: 

"Be  it  Resolved,  That  all  work  upon  said 
dam  be  discontinued  and  disapproved  until  the 
same  is  constructed  in  accordance   with   the 
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said  contract  and  with  the  approval   of   the 
State  Engineer. ' ' 

From  reading  this  resohition  it  would  appear 
that  the  State  Land  Board  on  an  ex  parte  complaint, 
made  to  it  by  the  State  Engineer,  stopped  work. 

Mr.  Paul  S.  Roberts  was  the  Care}^  Act  Inspec- 
tor and  was  the  officer  who  made  the  reports  on  the 
construction  of  this  dam. 

On  May  20, 1910,  Mr.  Roberts  wrote  to  the  State 
Engineer  that  he  was  unable  to  find  a  copy  of  the 
specifications  and  he  asked  for  authority  to  "stop  all 
work  until  the  specifications  are  produced." 

On  May  27,  1910,  Mr.  Roberts  again  made  a  re- 
port to  the  State  Engineer,  and  in  that  report  he  has 
no  serious  objections  to  the  dam  or  any  of  the  system. 

On  June  28, 1910,  he  makes  another  report  to  the 
State  Engineer  and  in  this  report  he  finds  fault  with 
Mr.  Drummond,  the  engineer,  and  states  that  it  is  the 
intention  to  dump  gravel  from  a  track  crossing  the 
core  wall  diagonally,  and  he  recommends  that  this 
method  be  not  permitted.  This  is  the  first  serious  ob- 
jection that  any  of  the  engineers  representing  the 
state  has  made,  and  as  this  record  shows  it  was  upon 
this  evidence  that  the  State  Land  Board  stopped  the 
Big  Lost  River  Irrigation  Company  from  doing  any 
more  work  on  the  dam  until  it  should  comply  with  the 
plans  and  specifications.  This  was  something  that 
could  be  easily  remedied  and  the  gravel  that  had  been 
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dumped  from  this  track  could  easily  have  ben  re- 
moved and  Corey  states  in  his  testimon^^  that  he 
would  have  been  willing  to  have  removed  it  if  the  en- 
gineers should  demand  it.  This  being  the  first  seri- 
ous objection  that  the  State  Engineer  had  in  the  con- 
struction of  this  dam  and  canal  system,  it  is  fair  to 
presume  that  there  were  no  serious  objections  prior 
to  June  28,  and  that  the  State  Engineer's  office  ap- 
proved the  manner  and  method  of  doing  this  work. 

Mr.  Roberts  speaks  in  one  of  his  reports  that  the 
citizens  of  Mackay  have  employed  Mr.  Lippincott,  an 
engineer,  to  inspect  this  dam,  and  that  he  under- 
stands that  Mr.  Lippincott 's  report  is  not  favorable. 
What  Mr.  Lippincott 's  rei^ort  is  does  not  appear  in 
this  evidence,  but  it  is  safe  to  conclude  that  the  State 
Land  Board  was  induced  to  stop  work  on  this  project 
on  account  of  the  action  of  the  citizens  of  Mackay 
rather  than  upon  any  report  made  by  Mr.  Roberts. 

A  casual  reading  of  the  contract  and  specifica- 
tions drawn  up  by  the  Arnold  Company,  and  which 
was  signed  by  the  Big  Lost  River  Irrigation  Com- 
pany and  Corey  Bros.  Construction  Company  show 
that  said  contract  in  its  terms  are  indefinite,  contra- 
dictory and  misleading,  and  in  pointing  these  incon- 
sistencies out,  we  will  use  the  language  of  an  emi- 
nent engineer  who  made  a  report  to  the  State  Land 
Board  of  Idaho  upon  this  contract. 
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'*Mr.  Lippincott  has  said  in  his  report  that 
the  specifications  are  misleading.  We  consid- 
er that  he  has  been  very  niild  in  this  statement. 
They  are  not  only  misleading,  they  are  incom- 
plete, indefinite,  contradictory,  and  en-oneous. 
They  are  silent  where  they  should  specify,  and, 
when  they  specify,  they  sometimes  specify 
w^rong  methods ; 

"They  are  incomplete  because  they  omit 
some  of  the  most  important  details  necessary 
for  the  successful  construction  of  a  dam;  as, 
for  instance,  the  method  of  mixing  the  various 
inaredients  of  which  the  bod^'  of  the  dam  and 
the  puddle  core  is  composed. 

"They  are  indefinite  because  they  do  not 
define;  as,  for  instance,  where  they  speak  of 
the  'material'  of  which  the  puddle  core  is  to 
be  composed  without  mentioning  what  it  is. 
And  both  indefinite  and  erroneous,  in  stating 
that  'there  is  an  impervious  bed  of  clay  and 
'gravel'  underneath  a  bed  of  gravel  (about 
2000  feet  long)  'averaging  about  15  feet  in 
thickness.'  They  should  have  stated  the  max- 
imum and  minimum  depth  of  this  layer  of  'im- 
pervious clay  and  gravel,'  and  its  thickness. 
Obviously  if  it  were  only  an  inch  thick,  one 
would  not  take  the  risk  of  founding  an  impor- 
tant structure  upon  it.  Again,  when  they  say 
that  a  "trench  is  to  be  backfilled  with  material  * 
without  specifying  what  this  material  is  to  be, 
or  how  it  is  to  be  placed. 

"They  are  contradictory  when  they  call 
for  a  method  of  placing  the  material  in  the  dam 
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which  shall  insure  a  mixture  of  the  materials, 
and  specify  a  method  of  placing  it  which  will 
effect  a  separation  instead  of  a  mixture.  Again, 
where  they  specify  *  earth'  as  a  'mixture  of 
earth  and  grayel  containing  oyer  10%  of  earth' 
in  par.  4,  clause  4,  sec.  11,  and  'grayel'  as  'all 
gravell}^  material'  containing  90%  of  clean 
washed  grayel'  in  the  yery  next  paragraph. 
According  to  the  specifications,  if  the  material 
contained  exactly  10%^  of  earth  and  90%  of 
grayel,  it  would  be  'graA^el;'  but,  if  it  contained 
101/2%  of  earth  and  891/0%  of  grayel,  it  would 
be  'earth.'  One  would  naturally  suppose  it 
was  still '  grayel. '  This  classification,  although 
not  absolutely  contradictory,  is  so  near  it  as  to 
show  that  the  writer  of  the  specifications  had 
no  clear  conception  of  the  difference  between 
earth  and  grayel.  Earth  and  grayel  properly 
mixed  and  placed  in  an  earthen  dam,  will  m.ake 
a  water  tight  structure,  but  material  contain- 
ing 90%  of  grayel,  dumped  promiscuously  in  a 
heap,  without  any  attempt  at  mixing  or  proper 
comjDacting,  will  not  do  so. 

"The  specifications  relating  to  the  forma- 
tion of  the  dam  are  entirely  inapplicable  to  the 
material  of  which  this  dam  is  composed.  With 
its  aggregates  properly  segregated  and  dis- 
posed, this  material  might  haye  been  built 
into  a  water-tight  structure,  and  it  is  possible 
that  the  foundation  might  haye  been  rendered 
secure  from  the  passage  of  large  amounts  of 
water  through  or  under  it,  but  these  things 


could  not,  and  have  not,  been  done  under  these 

specifications. ' ' 
******** 

*' There  is  no  provision  in  the  speciHca- 
tions  for  making  the  body  of  the  dam  tight, 
but  great  reliance  seems  to  have  been  placed 
on  saturating  a  portion  of  the  same  material 
used  for  the  body  of  the  dam,  and  thus  creat- 
ing so-called  'puddle  material'  in  the  center  of 
the  dam. 

"There  is  no  definition  of  'puddle'  or  'pud- 
dling material'  in  these  specifications — a  fatal 
omission.  It  is  vaguely  alluded  to  as  'the  ma- 
terial' in  clause  8  of  the  4th  section,  and  the 
only  inference  that  we  can  draw  from  this  deli- 
nition  is  that  the  material  alluded  to  is  that  of 
which  the  dam  is  composed,  viz:  gravel  with 
10%  of  clay." 

We  have  no  hesitancy  in  stating  that  if  the  work 
done  by  Corey  Bros.  Construction  Companj'-  upon  the 
dam  of  the  Big  Lost  River  Irrigation  project  is  a  fail- 
ure that  such  failure  is  entirely  due  to  the  engineers 
of  the  Big  Lost  River  Irrigation  Company.  The  en- 
gineers of  the  Big  Lost  River  Irrigation  Company 
changed  the  open  spillway  to  a  tunnel  spillway,  and 
this  was  a  saving  to  the  Big  Lost  River  Irrigation 
Company  of  about  $3,000.00  or  $5,000.00.  (Rec.  431.) 

The  evidence  further  shows  that  the  engineers 
cut  out  some  of  the  piers  on  the  main  canal  and  other 
cement  work  and  that  this  was  a  saving  to  the  Big 
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Lost  River  Irrigation  Company  of  $30,000.    (Rec.  422 
top  of  page.) 

There  is  no  evidence  in  this  record  but  what  the 
contract  that  Corev  Bros.  Construction  Company  had 
for  the  doing  of  this  work  was  a  profitable  contract 
and  according  to  the  testimony  of  Mr.  W.  W.  Corey, 
his  company  would  only  have  been  too  glad  to  have 
made  an  open  spillway,  to  have  put  in  the  cement 
piers  and  to  have  done  all  the  other  work  which  the 
engineers  cut  out  in  order  to  save  expense.  (Rec. 
430,  431.) 

Engineer  James  A.  Green,  an  expert  called  on  be- 
half of  appellants'  trustees,  on  his  direct  examination 
said  that  he  should  judge  that  approximately  40,000 
or  50,000  yards  of  material  had  been  dumped  in  the 
dam  from  trestles  crossing  the  core- wall  at  an  angle, 
and  that  he  estimated  that  ten  second  feet  was 
percolating  through  the  dam,  and  that  this 
water  had  to  percolate  through  six  hundred  feet 
of  fill  from  the  upper  to  the  lower  toe.  (Rec.  403.) 
On  cross-examination,  he  said  that  he  roughly  esti- 
mated the  amovmt  dumped  from  diagonal  tracks  to  be 
40,000  to  50,000  cubic  yards  and  that  150  cubic 
yards  was  dumped  parallel  to  the  core-wall.  (Rec. 
407.)  How  the  other  420,000  yards  were  dumped,  he 
does  not  attempt  to  explain.  He  further  says  that  he 
did  not  measure  the  water  coming  through  the  dam, 
and  that  there  was  a  hole  through  the  core-wall;  that 
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he  measured  the  water  by  ^uess.  (Itec.  409.)  He 
further  stated  that  he  could  not  tell  from  looking  at 
defendant's  Exhibit  Ko.  1  (which  was  a  blue  print 
drawing  of  the  dam),  how  deep  the  trench  was  to  be 

dug  for  the  core-wall,  yet  within  three  minutes  after- 
wards on  re-direct  examination  he  says  that  the  blue 
print  shows  that  the  core-wall  was  to  be  six  feet  be- 
low the  original  ground.     (Rec.  408-409.) 

Engineer  W.  F.  Day,  an  expert  witness  called  on 
behalf  of  appellants'  trustees,  said  that  there  was 
from  five  to  ten  second  feet  coming  through  the  dam, 
and  that  there  was  a  hole  in  the  core-wall.  (Rec.  411- 
412.) 

We  do  not  dem^  but  what  there  was  water  com- 
ing through  the  dam  and  that  there  were  holes  in  the 
core-wall.  It  was  necessary  to  leave  these  holes  in 
the  core-wall  in  order  to  construct  the  dam.  Those 
holes  were  in  the  core-wall  Avhen  Storrow  was  there 
and  when  Binckley  was  there  and  when  all  the  other 
engineers  were  there,  and  the  water  was  flowing 
through  this  core-wall.  These  holes  are  still  there 
and  probably  always  will  be  there,  unless  this  dam  is 
completed.  It  was  the  intention  of  the  buildei-s  of 
this  dam  and  of  the  engineers  that  as  soon  as  possil3le 
that  these  holes  would  be  filled  up  with  concrete. 

On  May  27, 1910,  Paul  S.  Roberts,  Carey  Act  In- 
spector, and  one  of  appellants'  trustees'  witnesses 
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reported  to  the  state  en^iner  as  follows:  "At  the  cen- 
ter of  the  old  river  channel  temporary  openings  are 
left  in  the  core-wall.  These  openings  are  one  square 
foot  in  area  and  spaced  practically  two  feet  apart. 
This  is  to  allow  a  passageway  for  the  considerable 
amount  of  water  that  seeps  through  the  gravel  em- 
bankment in  front  of  the  core-wall."    (Rec.  296.) 

On  page  32  of  appellants'  brief  we  find  the  fol- 
lowing statement:  "And  inasmuch  as  these  speci- 
cations  were  identical  with  those  attached  to  and 
made  a  part  of  the  Corey  Company's  contract,  this 
finding  by  the  state  was  a  finding  that  the  Corey 
Company  had  in  vital  parts  departed  from  its  con- 
tract with  the  Irrigation  Company." 

We  wish  to  state  to  this  court  that  the  evidence 
in  this  case  is  uncontradicted,  that  some  of  the  blue 
prints  that  were  furnished  to  us  by  the  engineers  of 
this  company  signed  with  the  name  of  W.  H.  Rose- 
crans,  and  bearing  the  same  number  as  the  blue 
prints  attached  to  the  contract  made  by  the  Big  Lost 
River  Irrigation  Company  and  the  State  of  Idaho, 
were  entirely  different.  About  one-half  of  Mr.  Stor- 
row's  time  on  direct  examination  was  taken  up  in 
reference  to  the  canal  system  outside  of  the  dam 
proper. 

When  we  put  the  sub-contractor,  James  A. 
Lynch,  on  the  stand,  who  did  all  the  concrete  work 
on  the  canals  and  introduced  the  specifications  as 
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represented  by  the  blue  prints,  we  found  that  these 
blue  prints  were  entirely  different  from  those  blue 
prints  from  which  Mr.  Storrow  gave  his  testimony, 
and  which  were  properly  a  part  of  the  contract  made 
between  the  Big  Lost  River  IiTigation  Company  and 
the  State  of  Idaho.  (Rec.  418-419. 

I  suppose  counsel  for  appellants  contend  that  we 
are  to  be  held  responsible  for  not  having  the  right 
blue  prints. 

Counsel  for  appellant  in  their  argument  in  the 
lower  court  pratcically  abandoned  all  reference  to 
Mr.  Storrow 's  testimony  concerning  the  construction 
of  piers  and  the  work  on  Antelope  Crossing  and  the 
cement  work  done  on  the  Blaine  stub. 

Counsel  on  page  35  of  their  brief  try  to  minimize 
the  effect  of  the  engineers  delivering  to  us  different 
blue  prints  signed  with  the  name  of  W.  H.  Rosecrans 
as  chief  engineer  and  bearing  the  same  numbers  as 
the  blue  prints  on  file  in  the  State  Engineer's  office 
for  the  construction  of  this  work  by  saying  that  these 
blue  prints  were  delivered  to  us  by  sub-engineers. 
All  these  blue  prints,  with  one  exception  bear  the 
stamp  of  Arnold  &  Company,  with  the  names  of  the 
engineers  signed  to  them. 

On  page  24  of  appellant's  l^rief  we  find  the  fol- 
lowing: "Up  to  the  time  Coy  left  the  departures  from 
the  contract,  so  far  as  they  concerned  the  work  vipon 
the  dam,  were  of  minor  consequence  when  compared 
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with  those  which  occurred  afterwards.  After  Corey 
had  gotten  rid  of  the  obnoxious  young  engineer  Coy, 
and  after  Raschbacher  had  been  succeeded  by  the 
very  friendly  Drummond,  Corey  began  a  practice 
upon  this  dam  which,  alone  and  unaided  by  any  other 
departures  from  the  contract,  was  sufficient  to  ren- 
der the  dam  a  useless  structure." 

Coy  was  the  engineer  in  charge  of  the  dam  and 
he  is  the  engineer  that  laid  out  the  trench  of  the  core 
wall  and  told  Corey  how  deep  it  should  be  excavated. 

Storrow  in  his  testimony  says  that  this  core 
wall  was  not  placed  upon  solid  rock  or  upon  impervi- 
ous material,  and  the  water  freely  passed  beneath  it. 

Co}^  was  there  when  the  rock  from  the  tunnel 
spillway  was  being  dumped  inside  of  the  limits  of  the 
dam  proper  pursuant  to  instructions  from  Mr.  Rasch- 
bacher,  (Rec.  186)  the  engineer  in  charge.  Coy  was 
there  when  the  ground  was  being  plowed  uj)on  which 
the  dam  was  to  rest.  Coy  was  there  when  the  first 
material  was  placed  next  to  the  core-wall.  Coy  was 
there  when  the  first  wetting  of  the  material  around 
the  core-wall  was  done. 

Storrow  found  fault  with  all  of  this. 

Coy  says  that  Corey  Bros.  Construction  Com- 
pany performed  its  contract  while  all  this  was  done, 
and  counsel  in  their  brief  say  all  departures  while 
Coy  was  there  from  the  specifications  of   the   dam 
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were  immaterial.  Counsel  have  stated  in  their  brief 
that  as  soon  as  Corey  Bros.  Construction  Company 
had  got  rid  of  the  obnoxious  Coy,  then  the  company 
began  a  practice  upon  the  dam  which,  alone  and  un- 
aided by  any  other  departures  from  this  contract, 
was  sufficient  to  render  the  dam  a  useless  structure, 
and  this  practice  was  that  most  all  of  the  gravel 
dumped  into  this  dam  was  done  from  trestles  built  at 
right  angles  or  diagonal  to  the  core-wall,  and  the 
only  testimony  that  they  have  in  support  of  this  con- 
tention is  that  Paul  S.  Roberts,  the  Carey  Act  inspec- 
tor, says  that  a  few  thousand  yards  were  dumped 
from  one  diagonal  trestle,  and  that  a  few  thousand 
yards  might  mean  any  number  of  yards  up  to  50,000, 
but  exactly  how  many  thousand  yards,  he  was  un- 
able to  state.  (Rec.  334.) 

Storrow  says  that  there  were  about  1500  or  1800 
yards  dumped  fro  mthis  trestle.    Rec.  249.) 

W.  E.  Corey  says  that  there  were  about  1,000 
yards  duniped  (Rec.  212),  and  this  is  the  only  direct 
evidence  in  this  whole  record  that  we  have  that  any 
other  material  put  into  that  dam  was  dumped  other- 
wise than  from  trestles  built  parallel  to  the  core-Avall. 

It  is  true  that  James  A.  Green  testifies  that  40,- 
000  or  50,000  yards  was  dumped  from  trestles  not 
parallel.  This  testimony  is  also  followed  that  there 
was  onl}^  about  150  yards  dumped  parallel  to  the 
wall.   What  was  done  with  the  other  420,000  yards 
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remains  a  mystery  as  far  as  Mr.  Green's  testimony  is 
concerned. 

Coy  says  on  cross-examination  there  was  one  or 
two  controversies  (referring  to  controversies  be- 
tween Corey  Bros.  Construction  Company  and  him- 
self) .  One  in  particular  was  due  to  the  fact  that  they 
did  not  follow  my  instructions  for  awhile — for  an 

hour  or  so  they  did  not finally  they  came  around 

and  did  the  work  as  I  wanted  them  to  do  it.  (Rec. 
392.)  From  this  testimony  counsel  for  appellants  have 
built  a  mountain. 

Mr.  W.  W.  Corey  says  in  his  testimony  the  reason 
that  he  asked  Coy  to  be  removed  was  because  he  had 
a  controversy  with  my  foreman,  and  I  came  along 
and  Coy  said:  "Corey,  if  you  don't  make  this  man  do 
as  I  tell  him,  I  will  shut  him  down  in  a  minute."  I 
said,  "What  is  the  matter?"  and  he  said,  "This  man 
don't  obe}'  my  orders."  I  said,  "If  he  don't  obey 
yom'  orders,  I  will  make  him  lose  his  job."  I  said, 
"You  don't  need  to  ask  anything  more  of  me,  if  you 
will  let  me  know  what  you  want. ' '  That  was  the  sub- 
stance of  it.  I  wrote  the  letter  the  next  morning. 
(Rec.  435.) 

Mr.  Corey's  letter  to  the  chief  engineer,  W.  H. 
Rosecrans,  and  Rosecrans'  reply  are  found  on  pages 
545  and  547  of  the  record. 

Mr.  Corey  asked  for  Mr.  Coy's  removel  on  the 
ground  that  he  was  overbearing  and  insulting  in  his 
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marmer;  nothing  unusual  to  be  found  in  young  people 
who  are  vested  with  a  little  authority. 

George  H.  Binekley  was  another  expert  engineer 
called  by  appellants'  trustees.  It  appears  from  Mr. 
Binekley 's  testimony  "that  on  or  about  the  1st  of 
August,  1910,  he  left  Chicago  and  went  out  to  the 

Mackay  dam  to  close  up  Ai-nold  &  Company's  affairs. 
While  there  Mr.  Binekley  states  that  he  had  a  con- 
versation with  W.  W.  Corey,  president  of  Corey 
Bros.  Construction  Company,  and  that  Corey  stated 
to  him  the  reason  why  the  water  was  flowing  through 
the  dam  was  that  some  of  the  rock  from  the  spillway 
had  been  deposited  in  the  dam  and  that  a  concrete 
floor  at  the  bottom  of  the  concrete  facing  had  not 
been  put  in  place  in  the  old  channel  of  the  river  and 
that  he  was  satisfied  a  good  deal  of  water  was  going 
through  in  the  old  channel."  (Rec.  394.) 

W.  W.  Corey  in  his  testimony  states  "that  he 
probably  had  a  talk  with  Binekley  during  the  sum- 
mer or  fall  of  1909  about  the  water  coming  through 
the  dam.  I  didn't  tell  him  where  I  thought  it  came 
from  or  where  it  did  come  from,  because  I  didn't 
know  then  and  I  don't  know  yet.  That  dam  is  not 
completed."   (Rec.  430.) 

Binekley 's  testimony  is  very  significant  in  one 
phase  of  it.  He  was  sent  out  there  by  Arnold  &  Com- 
pany on  the  1st  of  August  to  close  up  Arnold  &  Com- 
pany's affairs.  Work  had  been  stopped  by  the  state 


on  the  19th  day  of  July  preceding,  for  the  reason  that 
the  Big  Lost  River  Irrigation  Company  was  not 
building  the  dam  according  to  the  contract  made  be- 
tween the  Big  Lost  River  Irrigation  Company  and 
the  State  of  Idaho,  not  because  Corey  Bros.  Con- 
struction Company  was  not  building  the  dam  in  ac- 
cordance with  the  instructions  of  the  engineer.  iVi^- 
nold  &  Company  knew  that  the  State  had  closed 
down  the  work  on  the  dam,  yet  it  made  no  investiga- 
tion to  find  out  who  was  at  fault. 

On  the  31st  da}^  of  June,  1910,  the  Arnold  Com- 
pany furnished  to  Corey  Bros.  Construction  Com- 
pany a  certificate  for  work  done  upon  this  dam  for 
the  month  of  July.  On  August  31  Arnold  &  Com- 
pany again  furnishes  Core}^  Bros,  another  certificate 
for  work  done  upon  this  system,  and  during  all  of  this 
time  there  is  no  complaint  and  there  is  no  intimation' 
but  what  Corey  Bros.  Construction  Company  has 
properly  performed  its  contract. 

At  the  time  this  work  was  stopped  upon  this  dam 
C.  B.  Hurtt,  president  of  the  Big  Lost  River  Irriga- 
tion Company  was  in  Chicago,  and  he  had  a  talk  with 
Mr.  Rosecrans  and  with  Ralph  G.  Arnold  of  Arnold 
&  Comj^any,  and  both  of  these  people  told  him  that 
Corey  Bros.  Construction  Company  had  propertly 
done  its  work  and  had  followed  the  plans  and  speci- 
fications. (Rec.  451.) 

William  M.  Wayman  was  also  in  Chicago  at  the 
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same  time  Mr.  Hurtt  was.  Mr.  Way  man  was  inter- 
ested with  Clinton,  Hurtt  &  Company,  to  whom  the 
Big  Lost  River  Companj^  was  heavily  indebted,  and 
he  had  a  talk  with  Mr.  Rosecrans  and  Mr.  Arnold 
and  both  of  these  people  told  him  that  Corey  Bret?. 
Construction  Company  had  done  its  work  and  that 
the  work  was  fii'st-class,  and  that  the  company  had 
lived  up  to  the  plans  and  specifications.    (Rec.  448.) 

It  is  true  that  their  testimony  is  denied  by  Mr. 
Ralph  G.  Ai'nold  and  ISIr.  Rosecrans,  yet  taking  all 
the  surrounding  circumstances,  we  believe  that  Mr. 
Hurtt  and  Mr.  Wayman  are  telling  the  truth. 

The  state  had  stopped  work  upon  the  dam  and 
Arnold  &  Company  makes  no  investigation  whatever 
to  find  out  the  cause  of  it  to  tix  the  blame,  and  Mr. 
Ralph  G.  Arnold  in  his  testimony  says,  on  cross- 
examination,  "I  though  Mr.  Corey  did  his  work 
pretty  well,  so  far  as  I  know."  (Rec.  bottom  of  page 
383.)  Not  one  of  the  officers  of  the  Big  Lost  River 
Irrigation  Company  has  ever  contended  but  what 
Corey  Bros.  Construction  Company  performed  its 
work  according  to  the  plans  and  specifications  under 
the  directions  of  the  engineers  of  the  Big  Lost  River 
Irrigation  Company. 

It  is  true  that  Corey  Bros.  Construction  Com- 
pany gave  Raschbacher  a  diamond  ring.    That  was 

after  he  quit  work  on  the  Big  Lost   River   project. 

Mr.  Corev  savs  this  was  done  as  a  friendlv  act:  that 
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lie  wanted  to  be  on  pretty  good    terms  with    him, 
thinking  he  miglit  assist  him  with  information  or 
something  about  another  job.  (Rec.  432.) 

On  pages  37  and  38  counsel  for  appellants  seek 
to  explain  away  the  refusal  of  Storrow  to  read  from 
his  report  that  he  made  to  Mr.  Riley  concerning  this 
dam,  and  the  refusal  to  let  counsel  for  appellees  look 
at  that  report.  And  counsel  fvirther  said  that  it  was 
a  private  communication  made  for  specific  purj:)oses 
unconnected  with  any  issue  in  this  case.  Counsel 
further  say:  ''It  would  seem  to  be  a  sufficient  reply 
to  this  charge  that  counsel  for  plaintiff,  during  the 
cross-examination  of  Storrow,  succeeded  in  getting 
possession  of  a  copy  of  Storrow 's  report  to  Mr.  Riley, 
and  read  from  it  with  more  or  less  accuracy  to  the 
witness." 

Counsel  have  made  this  statement  voluntarily  to 
this  court  without  any  evidence  to  support  it.  And 
counsel  further  know  that  I  endeavored  to  get  a  copy 
of  that  report,  both  from  Mr.  Storrow  and  from  them, 
and  was  each  time  "turned  down."  (Rec.  352.)  I 
have  never  seen  Mr.  Storrow 's  report  or  what  pur- 
ported to  be  a  copy.  That  statement  is  a  brazen  and 
impudent  one,  recklessly  made  and  without  any  evi- 
dence to  back  it.  But  this  statement  is  no  more  reck- 
lessly made  than  about  one-half  of  the  other  so-called 
facts  stated  bv  counsel  in  their  brief. 
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Does  It  Lie  in  the  Power  of  the  Trustees  to  Make 
the  Defense  that  Corey  Bros.  Construction  Company 
Did  Not  Comply  With  Its  Contract  With  the  Big 
Lost  River  Irrigation  Company? 

Wlien  counsel  for  the  trustees  sought  to  intro- 
duce evidence  under  their  affirmative  matter,  the 
attorney  for  the  appellees  in  this  case  objected  to  any 
testimony  offered,  for  the  reason  that  there  was  no 
privity  of  contract  between  Corey  Bros.  Construc- 
tion Company  and  the  trustees  to  raise  that  issue, 
and  also  upon  the  ground  that  it  did  not  lie  in  the 
mouth  of  the  trustees  to  raise  that  issue,  and  further 
upon  the  ground  that  the  trustees  had  not  asked  for 
affirmative  relief  by  way  of  cross-complaint.  (Rec. 
248.) 

That  there  is  no  privity  of  contract  between  the 
plaintiff.  Core}'  Bros.  Construction  Compan}^,  and 
the  defendant  trustees  needs  no  discussion. 

If  the  trustees  defendant  are  entitled  to  raise 
this  issue,  it  is  due  to  the  fact  of  their  relation  with 
the  Big  Lost  River  Irrigation  Company.  The  right 
of  the  trustees  defendant  to  raise  this  issue  would  be 
no  greater,  if  as  great,  as  the  Big  Lost  River  Irriga- 
tion Company. 

The  Big  Lost  River  Irrigation  Company  has  ap- 
peared in  this  action  and  filed  an  answer  and  was 
present  at  the  taking  of  testimony  by  its  attorney. 
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Its  answer  consists  of  certain  admissions  and  denials 
of  the  allegations  of  plaintiff's  bill  of  complaint. 

According  to  the  estimates  made  by  the  engi- 
neers of  the  Big  Lost  River  Irrigation  Company  and 
the  undisputed  evidence  in  the  case,  Corey  Bros.  Con- 
struction Company  has  fm-nished  material  and  done 
work  upon  said  canal  system  for  the  Big  Lost  River 
Irrigation  Company  amounting  to  the  sum  of  $1,214,- 
003.51;  it  has  been  paid  the  sum  of  $691,119.48,  leav- 
ing a  balance  due  to  Corey  Bros.  Construction  Com- 
pany from  the  Big  Lost  River  Irrigation  Company 
of  $522,884.03  together  with  interest.  That  Corey 
Bros.  Construction  Company  performed  work  and 
furnished  material  for  the  Big  Lost  River  Irrigation 
Company,  and  that  it  has  not  been  paid  in  full  is  not 
sought  to  be  denied  by  the  trustees,  and  the  question 
arises  if  Corey  Bros.  Construction  Company  has  not 
performed  its  contract  and  the  defendant  Big  Lost 
River  IiTigation  Companj^  has  been  damaged  by  the 
neglect  and  fault  of  the  plaintiif,  how  could  the  Big 
Lost  River  Irrigation  Company  raise  that  issue,  if  it 
had  sought  to  raise  it  ? 

If  this  action  had  been  brought  in  the  state  courts 
and  Corey  Bros.  Construction  Company  had  proven 
the  same  facts  as  it  has  proven  in  this  case,  Corey 
Bros.  Construction  Company  would  have  been  en- 
titled to  a  judgment,  unless  the  Big  Lost  River  Irri- 
gation Company  had  set  up  by  way  of  off -set  or  re- 
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coupment  that  on  account  of  the  failure  of  Corey 
Bros.  Construction  Company  to  perform  its  work 
according  to  its  contract,  said  company  had  been 
damaged,  and  it  would  have  been  incumbent  upon  the 
Big  Lost  River  Irrigation  Company  to  prove  by  a 
preponderance  of  the  evidence  that  Core}^  Bros. 
Construction  Company  had  not  complied  with  the 
terms  of  its  contract,  and  to  further  prove  the  amount 
of  damages  that  it  had  suffered  thereby,  and  the  dif- 
ference between  what  Corey  Bros.  Construction  Com- 
pany claimed  to  be  a  balance  and  what  damages  the 
Big  Lost  River  Irrigation  Company  had  proven,  if 
any,  would  have  resulted  either  in  a  judgment  for 
the  plaintiff,  Corey  Bros.  Construction  Company,  or 
in  favor  of  the  Big  Lost  River  Irrigation  Company. 

Off-set  or  recoupment  claimed  by  the  defendant 
is  an  affirmative  defense,  and  the  burden  of  proof  is 
upon  the  party  who  makes  such  defense. 

If  the  Big  Lost  River  Irrigation  Company  had 
attempted  to  raise  the  defense  in  this  action  that  it 
had  been  damaged  by  the  failure  and  neglect  of  Corey 
Bros.  Construction  Company  to  properly  perform  its 
contract,  and  had  asked  for  damages  on  account  ot 
such  negligence  and  failure,  that  defense  could  have 
been  made  only  by  the  Big  Lost  River  Irrigation 
Company  in  a  cross-bill,  if  such  a  defense  could  be 
made  at  all. 

It  is  w^eU  established  bv  decisions  of  the  Federal 
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Court  that  the  defendant  cannot  be  granted  affirma- 
tive relief  unless  by  way  of  cross-bill. 

Brande  vs.  Gilchrist,  18  Fed.,  465; 
Newton  vs.  Gage,  155  Fed.,  608; 
A  Federal  equiy  suit  by  Simkins,  page  469 
and  cases  cited. 

Is  it  not  incumbent  upon  the  defendant  tiiistees, 
if  it  seeks  such  an  affirmative  defense,  to  proceed  in 

the  same  way? 

If  the  Big  Lost  River  IiTigation  Company  had 
raised  such  an  issue  as  damages  by  a  cross-bill,  the 
lower  court,  at  the  request  of  plaintiff,  would,  in  all 
probability,  have  submitted  such  an  issue  to  the  de- 
termination of  a  jury,  and  would  have  held  the  deter- 
mination of  the  foreclosure  of  the  mechanic's  lien  in 
abeyance  until  such  issue  of  fact  could  have  been 
tried  by  a  jury. 

It  has  been  held  a  great  many  times  that  Fed- 
eral equity  courts  do  not  look  with  favor  upon  set- 
offs, unless  the  set-offs  arise  out  of  the  same  contract 
between  the  same  parties. 

Dade  vs.  Irwin,  2  Howard,  283; 
Farmers '  Loan  &  Savings  Co.  v.  Northern  Pa- 
cific Realty  Co.,  58  Fed.  266. 

The  Big  Lost  River  Irrigation  Company  has  not 
defaulted  in  this  action,  and  it  has  raised  such  issues 
by  its  answer  as  it  thought  best  to  put  plaintiff  upon 
the  proof  of  its  claim,  and  it  has  not  raised  the  issue 
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that  the  work  was  done  in  a  negligent  or  faulty  man- 
ner; in  fact,  the  testimony  of  Mr.  C.  B.  Hurtt,  presi- 
dent of  the  Big  Lost  River  Irrigation  Company  shows 
that  all  the  work  done  upon  this  project  by  Corey 
Bros.  Construction  Company  was  for  the  benefit  of 
the  Big  Lost  River  Irrigation  Company,  and  that 
neither  he  as  president  nor  an}^  director  has  ever 
made  any  claim  that  Corey  Bros.  Construction  Com- 
pany had  not  performed  its  contract  in  full  as  far  as 
the  work  was  done. 

Corey  Bros.  Construction  Company  had  no  con- 
tract with  the  State  of  Idaho;  its  contract  was  with 

the  Big  Lost  River  L*rigation  Comj)any,  and  as  far 
as  Corey  Bros.  Construction  Compan}'  and  the  Big 

Lost  River  Irrigation  Compan}^  were  concerned, 
those  two  companies  could  vary  or  modify  their  writ- 
ten contract  at  any  time,  and  no  one  could  find  fault 
unless  it  be  the  State  of  Idaho,  and  the  State  of  Idaho 
could  find  no  fault  with  the  Big  Lost  River  Irriga- 
tion Company  varying  or  modifying  the  performance 
of  the  contract  with  Corey  Bros.  Construction  Com- 
pany, unless  such  modification  materially  interfered 
with  the  contract  between  the  State  of  Idaho  and  the 
Big  Lost  River  Irrigation  Company. 

As  we  have  heretofore  said,  the  Big  List  River 
Irrigation  Company  is  satisfied  with  the  way  Corey 
Bros.  Construction  Company  did  its  work.  This  being 
so,  the  defendant  trustees,  in  order  to  make  a  real 
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or  fictitious  issue,  should  have  alleged  and  proven 
that  the  Big  Lost  River  Irrigation  Company  has  a 
good  defense  or  off-set  against  part  or  all  of  the  claim 
of  Corey  Bros.  Construction  Company,  and  that  there 
was  fraud  or  collusion  between  the  officers  of  the  Big 
Lost  River  Irrigation  Company  and  Corey  Bros. 
Construction  Company  for  Corey  Bros.  Construction 
Company  to  obtain  a  larger  judgment  than  it  was 
legally  entitled  in  equity  and  good  conscience,  and 
that  on  account  of  said  fraud  and  collusion  between 
said  parties,  and  on  account  of  said  judgment  being 
for  a  larger  amount  than  was  justlj^  due,  the  defend- 
ant trustees'  security  was  in  danger  of  being  par- 
tially or  entirely  destroyed.  There  is  no  such  allega- 
tion in  defendants'  answer,  and  they  have  not  intro- 
duced one  scintilla  of  evidence  showing  that  there  is 
any  such  fraud  or  collusion.  Without  such  allegations 
of  fraud  or  collusion  and  without  any  evidence  sup- 
porting it,  it  must  necessarily  follow  as  a  corollary 
that  if  the  Big  Lost  River  Irrigation  Company  is  sat- 
isfied with  Corey  Bros.  Construction  Company's 
work,  that  the  defendant  trustees  must  also  be  sat- 
isfiied,  willingly  or  unwillingly. 

Mr.  Phillips  on  Mechanics '  Liens  states  the  prop- 
osition as  follows: 

"It  is  too  well  settled  to  admit  of  dispute, 
that  if  full  performance  in  minor  particulars 
be  dispensed  with  by  the  party  to  whom  it  is 
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due,  this  will  not  prevent  the  builder  from 
filing  his  lien  on  the  contract,  as  between  lien 
creditors.  In  the  absence  of  fraud,  creditors 
have  no  right  to  rip  up  the  settlement  of  the 
parties.  If  they  could  do  that,  they  might  in- 
validate the  lien  because  the  original  (contract 
was  too  liberal  in  price.  Self-interest,  in  the 
absence  of  fraudulent  motives,  is  regarded  by 
the  law  as  a  sufficient  guaranty  that  men  will 
not  pay,  or  agree  to  pay,  more  than  they  ought 
to  pay  when  liquidating  their  transactions, 
or  agree  that  contracts  in  their  favor  are  com- 
plied with  when  they  are  not ;  and  for  this  rea- 
son these  contracts,  be  they  settlements  or 
otherwise,  are  allowed  to  stand  when  unim- 
peached  in  their  honesty.  It  would  lead  to 
frightful  litigation  if  creditors  micrht  atta'^l^. 
all  liens  where  complete  performance  was  de- 
fective in  some  inferior  particular,  but  which 
the  parties,  judging  honestly  for  themselves, 
thought  proper  not  to  insist  on.  Such  a  prin- 
ciple, it  is  said,  if  carried  to  its  legitimate  re- 
sults, would  disturb  half  the  judgments  con- 
fessed on  settlements  throughout  the  country, 
and  therefore,  where  a  building  erected  under 
contract  is  substantially  completed,  full  per- 
formance in  minor  particulars  may  be  dis- 
pensed with  by  the  party  to  whom  it  is  due; 
and  a  mechanics'  lien  filed  by  the  builders 
thereafter  is  valid  against  other  lien  credit- 
ors. ' ' 

Phillips  on  Mechanics'    Liens,    3rd    Edition, 
paragraph  254. 
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Counsel  for  appellants'  trustees  liave  cited  a 
number  of  cases  to  overcome  our  objection  that  these 
defendants  trustees  are  in  no  position  to  make  the 
defense  that  they  are  trying  to  make.  We  have  care- 
fully examined  each  and  all  of  these  cases,  and  in  out 
opinion  they  do  not  overcome  our  objection. 

The  case  found  in  113  Ga.,  i^  not  in  point,  for 
the  reason  in  that  case  the  plaintiff,  lienor,  was  try- 
ing to  claim  a  lien  upon  propertj^  upon  which  he  had 
made  no  improvements,  and  upon  which  the  mort- 
gagee held  a  mortgage.  Such  a  defense  is  always 
open  to  a  mortgagee. 

There  are  other  defenses  open  to  a  mortgagee, 
such  as  that  the  party  who  claims  a  lien  has  not  com- 
plied with  the  statute  in  perfecting  his  lien;  that  the 
party  did  not  commence  his  action  within  the  period 
of  the  statute  of  limitations.  All  these  and  many 
other  defenses  are  open  to  mortgagees  to  defend,  but 
when  it  is  admitted  that  the  party  who  claims  a  lien 
has  done  work  upon  a  piece  of  property  and  has  not 
been  paid  for  the  same,  and  has  comj^lied  with  all  the 
statutory  requirements  in  filing  his  lien  and  in  bring- 
ing his  suit,  it  does  not  lie  in  the  power  of  a  mortgagee 
to  say  that  the  lienor  has  not  fully  complied  with  all 
the  terms  and  conditions  of  the  contract  made  with 
the  owner,  and  this  is  especially  so  when  the  owner 
of  the  property  says  that  he  is  satisfied  with  the  work 
done  bv  the  mechanic  or  contractor. 
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In  the  case  at  bar  we  have  Mr.  C.  B.  Hiirtt,  pres- 
ident of  the  Big  Lost  River  Irrigation  Company,  tes- 
tifying tliat  that  company  makes  no  objection  to  the 
manner  and  method  that  Corey  Bros.  Construction 
Company  did  its  work,  and  that  he,  Hiirtt,  had  a  tall?: 
with  the  chief  engineer  in  Chicago  after  the  work  had 
been  stopped  by  the  state  on  the  Mackay  dam,  and 
that  the  chief  engineer  told  him  that  Corev  had  com- 
plied  with  all  the  conditions  and  terms  of  his  con- 
tract. It  is  true  that  the  chief  engineer  contradicts 
this,  but  taking  the  circumstances  under  which  this 
conversation  took  place,  avc  believe  that  Mr.  Hurtt 
is  telling  the  truth,  and  while  the  chief  engineer  may 
not  be  intentionally  telling  a  falsehood,  he  has  for- 
gotten. 

Mr.  Wayman  also  testified  to  conversations  with 
Mr.  Rosecrans,  and  Rosecrans  stated  to  Wayman  that 
Corey  Bros.  Construction  Company  had  complied 
with  all  the  terms  and  conditions  of  its  contract. 

We  have  no  criticism  to  make  of  the  authorities 
cited  by  appellants'  counsel  in  relation  to  what  the 
powers  of  an  engineer  or  architect  are  under  the  facts 
in  each  of  those  cases  cited,  but  counsel  loses  sight 
of  one  material  fact  in  this  case,  and  that  is  this: 
That  the  supervising  engineers  in  this  case  were  the 
agents,  superintendents,  representatives  and  vice 
principals  of  the  Big  Lost  River  Irrigation  Company 
and  had  full  power  to  represent  their  principal  in  the 
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interpretation  of  the  plans  and  specifications,  and  in 
making  alterations. 

In  this  connection  we  wish  to  call  the  court 's  at- 
tention to  the  case  of  Thomas  vs.  Stewart,  132  N.  Y., 
580;  30  N.  E.,  577,  in  which  Justice  Vann  says: 

*'But  the  appellant  insists  that  the  arch- 
itect had  no  right  to  substitute  an  inferior  ar- 
ticle without  the  consent  of  the  owner,  and  the 
authorities  support  that  position.  Glacius  v. 
Black,  50  N.  T.,  145;  Bigler  vs.  Mayor,  9  Hun. 
253.  The  court,  however,  found  upon  evidence 
that  is  not  printed  in  the  case,  but  which  it  is 
expressly  stipulated  proved  the  fact,  'that 
said  Sahagian  employed  the  said  George  Ray- 
ner  as  his  architect  and  servant  to  superintend 
the  work  of  erecting  said  house,  and  the  doinq; 
of  the  work  thereof,  and  the  said  RajTier  did 
so  superintend  such  work  and  the  erection  of 
such  house.'  The  contract  provided  that  all 
work  was  to  be  done  to  the  satisfaction  of  the 
architect,  and  the  owner  told  one  of  the  con- 
tractors that  everything  was  left  with  the 
architect.  Inasmuch  as  Mr.  Ra3^ner  was  not 
only  the  architect,  but  was  also  the  agent  of 
the  owner,  and  reiDresented  him  in  the  erection 
of  the  building,  we  think  that  he  had  authority 
to  consent  to  the  substitution  complained  of. 
The  fact  that  the  change  was  made  without 
the  knowledge  or  consent  of  the  owner,  as 
found  ])y  the  com't,  evidently  means,  when  the 
context  is  considered,  without  his  personal 
knowledge  or  consent. ' ' 
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See  also  Solomon  vs.  Vallette,  152  N.  Y.  147; 

46N.  E.,  324; 
Dunn  vs.  Steubing,  120  N.  Y.,  232;  24  N.  E. 

315; 
Hiiber  vs.  St.  Joseph  Hospital,  11  Idaho,  631; 

83  Pac.  768. 

That  the  supervising  engineer  upon  the  ground 
was  the  agent,  superintendent  and  vice  principal  ot 
the  Big  Lost  River  Irrigation  Companv,  it  is  only 
necessary  to  read  the  contract  made  between  the 
Arnold  Company  and  the  Big  Lost  River  Irrigation 
Company  to  arrive  at  this  conclusion.  In  the  forepart 
of  this  brief  we  have  discussed  a  number  of  the  terms 
of  this  contract. 

We  have  made  no  claim  and  make  no  claim  now 
that  the  certificates  for  work  done  issued  to  us  by 
the  engineers  of  the  Big  Lost  River  Irrigation  Com- 
pany are  necessarily  final  or  conclusive,  but  these 
certificates  are  prima  facie  evidence  of  the  work  done 
and  the  amount  due,  and  unless  the  appellants'  trus- 
tees have  attacked  these  certificates  as  being  wrong 
or  were  fraudulently  issued  or  were  issued  under  mis- 
apprehension of  the  facts  then  they  are  binding  and 
conclusive. 

Corey  Bros.  Construction  Company  in  its  bill  of 

complaint  alleged  as  follows : 

"Your  orator  further  shows  unto  this 
honorable  court  that  909^  of  the  cost  of  the 
materials  furnished  and  work  done  should  be 
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paid  to  it  hj  the  defendant  Big  Lost  River  Ir- 
rigation Company,  on  or  before  the  10th  day 
of  each  calendar  month,  for  all  work  done  dur- 
ing the  preceding  calendar  month,  and  that 
said  payments  should  be  made  on  the  estimates 
of  the  engineer  of  the  amount  of  work  done 
and  material  furnished."     (Rec.  5.) 

"Your  orator  further  shows  until  this 
honorable  court  that  in  pursuance  of  said  con- 
tract of  employment,  it  performed  the  follow- 
ing work:  (enumerating  it).    Making  a  total 

of   work   done   and    material    furnished    of 
$1,215,015.14." 

^'Your  orator  further  shows  that  all  of 
said  amounts  are  computed  from  the  estim.ates 
made  by  the  engineer  in  charge  of  said  work." 
(Rec.  5,  6  and  7.) 

Appellants'  trustees  in  paragraph  4  of  their  an- 
swer referred  to  this  allegation  as  follows: 

"Further  answering,  these  defendants 
say  that  they  are  not  advised  save  l)y  the  alle- 
gations of  said  bill,  as  to  what  work,  if  any,  ha^ 
been  done  by  the  complainant  upon  account  of 
the  construction  of  any  dam  or  canal  for  the 
Big  Lost  River  Irrigation  Company,  nor  as  to 
what  was  the  contract  price  or  cash  value  of 
such  work,  if  any,  as  has  been  done  by  Sciid 
complainant;  and  these  defendants  pray  that 
the  said  complainant  may  be  requu'ed  to  make 
strict  proof  of  each  of  the  allegations  of  its 
bill  of  complaint  in  that  behalf."     (Rec.  50.) 
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This  denial,  if  it  is  a  good  denial,  put  upon  Corey 
Bros.  Construction  Company  the  biu'den  of  proving 
that  such  certificates  were  issued.  The  introduction 
of  these  certificates  properly  signed  was  prima  facie 
evidence  of  the  work  done  by  Corey  Bros.  Construc- 
tion Compan}^  upon  this  system,  and  these  certificates 
issued  by  the  agents  and  superintendents  of  the  Big 
Lost  River  IiTigation  Company  to  us  are  final  and 
conclusive,  unless  the  ai)pellants'  trustees  have  al- 
leged something  in  their  answer  avoiding  them,  or 
have  introduced  proof  to  show  that  these  certificates 
are  wrong,  and  we  respectfulh^  submit  to  this  honor- 
able court  that  the  appellants'  trustees  have  not 
sought  by  an}"  allegation  in  their  answer  or  by  any 
proof  offered  to  impeach  these  certificates.  That 
being  so,  they  are  final  and  conclusive. 

On  page  72  of  appellants'  brief  counsel  say: 

"It  is  admitted  by  complainant  that  the 
Irrigation  Company  long  before  this  suit  was 
brought  or  this  lien  claim  filed  it  parted  with 
its  entire  interest  in  this  property,  to  the  ex- 
tent that  it  had  mortgaged  the  property  for 
more  than  its  value." 

Where  counsel  can  find  any  su(*h  admission  in 
the  record  on  our  part,  is  more  than  we  can  compre- 
hend. We  will  admit,  for  the  i^urpose  of  this  argu- 
ment, that  with  the  system  uncompleted,  that  it  was 
not  worth  the  amount  of  the  m.ortgages.  The  record 
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does  not  show  that  the  Big  Lost   River   Irrigation 
Company  has  parted  with  all  of  its  interest  in  the 
property. 

It  is  true  that  on  August  27,  1909,  the  Big  Lost 
River  Irrigation  Company  made  and  executed  a  trust 
deed  to  the  defendant  trustees  to  secure  a  mortgage 
of  $2,000,000,  and  this  trust  deed  was  filed  for  rec- 
ord on  the  3rd  day  of  September,  1909. 

We  also  admit  that  on  January  1,  1910,  the  Big 
Lost  River  Irrigation  Company  made  and  executed 
its  mortgage  or  trust  deed  to  the  appellants'  trustees 
to  secure  bonds  amounting  to  $400,000,  and  that  said 
trust  deed  was  afterwards  filed  for  record. 

By  the  giving  of  these  trust  deeds  the  defendant 
Big  Lost  River  Irrigation  Company  did  not  part  with 
the  title  to  said  property.  It  simply  gave  a  lien  to 
the  appellants '  trustees  upon  whatever  property  was 
described  in  the  trust  deed. 

Section  3381  of  the  Political  and  Civil  Code  of 

the  State  of  Idaho  reads  as  follows : 

' '  Section  33S1 :  Notwithstanding  an  agree- 
ment to  the  contrary  a  lien  or  a  contract  for 
a  lien  transfers  no  title  to  the  property  subject 
to  the  lien." 

Section  3388  reads  as  follows: 

"Section  3388:  Mortgage  is  a  contract  by 
which  specific  property  is  hypothecated  for 
the  performance  of  an  act  without  the  neces- 
sity of  a  change  of  j^ossession. " 
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The  Supreme  Court  of  the  State  of  Idaho  in  the 
case  of  Brown  vs.  Bryan  et  al,  6  Idaho,  1,  51  Pac.  995, 
has  held  a  trust  deed  given  to  secure  a  debt  is  a  mort- 
gage, although,  it  contains  a  power  of  sale. 

In  concluding  this  part  of  our  argument  we  wish 
again  to  call  attention  to  one  provision  of  the  con- 
tract made  between  Corey  Bros.  Construction  Com- 
pany and  the  Big  Lost  River  Irrigation  Company. 

On  page  486  of  the  Record  under  paragraph  5, 
we  find  the  folloAving: 

"5.  Inspection.  The  supervising  engineer 
or  his  duly  authorized  assistants  shall  at  all 
times  have  access  to  the  work,  which  work  is 
to  be  entirely  under  their  control.  Any  ma- 
terial or  construction  which  does  not  fully  ac- 
cord with  the  letter  or  the  intent  of  these  spec- 
ifications may  be  condemned  b}^  the  engineer 
or  his  representatives,  and  the  contractor  shall 
immediately  rectify  or  replace  such  defective 
Avork  without  expense  to  the  company." 

Under  the  head  of  "Guarantees,"  on  page  488, 

we  find  the  following  in  this  contract : 

"The  contractor  further  guarantees  all 
workmanship  and  all  material  furnished  by 
him  to  be  first  class  in  every  particular,  and 
agrees  to  replace,  free  of  cost  to  the  company, 
any  part  or  piece  showing  defects  of  such  ma- 
terial or  workmanship  within  a  period  of  one 
year  from  the  completion  of  the  entire  work, 
unless  otherwise  specified." 
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According  to  these  two  provisions  it  was  in- 
cumbent upon  the  contractor  Corey  Bros.  Construc- 
tion Company  to  replace  any  workmanship  that  was 
inferior.  The  evidence  shows  conclusively  and  is 
uncontradicted  tha,t  Corey  Bros.  Construction  Com- 
pany has  never  been  asked  to  replace  or  rebuild  any 
part  of  the  work. 

By  the  reading  of  this  record  it  will  be  seen  that 

there  is  a  conflict  of  the  evidence  on  questions  of  fact. 

This  being  so,  it  is  a  rule  of  this  court  and  all  federal 

appellate  courts  in  general  that  unless  manifest  error 

has  been  committed  by  the  lower  court,  the  appellate 

court  will  not  reverse  findings  of  the  lower  court. 

Provident  L.  &  T.  Co.  vs.  Camden   &   T.   Co., 

177  Fed.  862; 
Warren  vs.  Keej),  155  U.  S.  265; 
Wilcox  vs.  Consolidated  Gas  Co.,  212  U.  S.  19; 
Topliff  vs.  Topliff,  145  U.  S.  156; 
Harding  vs.  Hart,  113  Fed.  304; 
Oteri  vs.  Scalzo,  145  U.  S.,  578,  579,  590. 

IT. 

Replying  to  Appellants'  Contention  that  Corey 
Bros.  Construction  Company  Made  This  Contract  and 
Entered  Upon  This  Work  Without  Complying  With 
the  Foreign  Corporation  Laws  of  the  State  of  Idaho. 

At  the  time  Corey  Bros.  Construction  Company 
commenced  this  work  the  Big  Lost  River  Irrigation 
Company  had  not  been  organized.    That  corporation 
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was  not  organized  until  the  loth  day  of  June,  1909. 
It  had  no  meeting  of  its  board  of  directors  until  the 
middle  of  July,  1909.  (Rec.  575.)  So  it  was  impossi- 
ble for  Corey  Bros.  Construction  Company  to  make 
a  contract  with  a  corporation  before  it  was  organized. 

It  is  true  that  the  officers  of  Corey  Bros.  Con- 
struction Company  had  a  talk  with  the  promoters  of 
the  Big  Lost  River  Irrigation  Company  before  said 
company  was  organized,  and  it  is  true  that  the  pro- 
moters of  the  Big  Lost  River  Irrigation  Company 
furnished  to  Corey  Bros.  Construction  Company  a 
form  of  contract  which  would  be  executed  as  soon  as 
the  Big  Lost  River  Irrigation  Company  was  incorpo- 
rated. 

This  contract  was  not  executed  until  August  26, 
1909,  and  Corey  Bros.  Construction  Company  had 
fully  complied  with  the  laws  of  the  State  of  Idaho 
with  reference  to  foreign  corporations  doing  business 
on  the  5th  day  of  August,  1909.  So  that  it  will  be  seen 
that  before  this  w^'itten  contract  was  entered  into 
Corey  Bros.  Construction  Compan}^  had  fully  com- 
plied with  the  laws  of  the  State  of  Idaho  with  refer  - 
ence  to  a  foreign  corporation  doing  business  in  that 
state. 

The  Big  Lost  River  Irrigation  Company  did  not 
obtain  a  title  to  this  property  until  after  the  16th  day 
of  July,  1909.   (Rec.  582-586.) 
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On  August  21,  1909,  the  Board  of  Directors  of 
tlie  Big  Lost  River  Irrigation  Company  passed  a  res- 
olution authorizing  the  officers  of  the  company  to 
enter  into  a  contract  with  Corey  Bros.  Construction 
Company.    (Rec.  588.) 

This  contract  that  was  signed  on  August  26, 1909, 
does  not  attempt  to  ratifj^  or  speak  of  an}^  work  that 
had  been  done  by  Corey  Bros.  Construction  Company, 
but  our  contention  is  that  the  Big  Lost  River  Irriga- 
tion Company  ratified  all  the  acts  of  its  promoters 
by  accepting  the  work  done  by  Corey  Bros.  Con- 
struction Company. 

Whitney  vs.  Wyman,  101  U.  S.,  392; 

Rogers  vs.  New  York  Etc.,  Land  Co.,  134  N.  Y., 

197,211; 
Wilson  vs.  Kings  etc.  R.  R.,  114  N.  Y.,  487; 
Stanton  vs.  N.  Y.  etc.  R.  R.,    22    Atl.    Rep. 

(Conn.),  300; 
Davis  vs  Montgomery  etc.    Co.,    8   So.    Rep. 

(Ala.),  496; 
Pittsburgh  etc  Co.    vs.    Quintrell,    20  S.  W. 

(Tenn.),  248; 
Wood  vs.  Wlialen,  93  111.,  153; 
Paxton  vs.  First  Nat.  Bk.,  21  Neb.,  621. 

Til  ere  can  be  no  doubt  but  what  the  Big  Lost 
River  Irrigation  Company  after  it  was  organized 
could  have  rej^udiated  any  verbal  understanding  that 
the  promoters  had  with  Corey  Bros.  Construction 
Company,  but  the  evidence  in  this  case  shows  that 
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after  the  Big  Lost  River  IiTigation  Company  was 
properly  organized  and  Corey  Bros.  Construction 
Company  had  complied  with  the  laws  of  the  State  of 
Idaho  relative  to  foreign  corporations  doing  business 
in  that  state,  these  two  companies  then  entered  into 
a  contract,  and  the  Big  Lost  River  Irrigation  Com- 
pany, by  accepting  the  work  done  by  Corey  Bros: 
Construction  Companj^  before  the  Big  Lost  River 
Irrigation  Company  was  organized,  ratified  all  that 
its  promoters  did  in  its  behalf. 

The  appellants'  trustees  in  this  case  are  also 
estopped  from  denjdng  that  Corey  Bros.  Construc- 
tion Company  has  a  lien  upon  the  said  property,  for 
the  uncontradicted  evidence  shows  that  this  prop- 
erty, before  Corey  Bros.  Construction  Company  did 
any  work  upon  it,  was  practically  valueless,  and  it  is 
Corey  Bros.  Construction  Company's  work  that  has 
added  value,  if  any  value  there  is,  to  the  property, 
which  would  be  a  benefit  to  the  bondholdei'S. 

Bear  Lake  Irrigation  Co.    vs.    Garland,    164 
U.  S.,  1-20. 

Again,  the  laws  of  the  State  of  Idaho  do  not 
make  any  contract  entered  into  with  a  foreign  cor- 
poration within  the  State  of  Idaho  void  which  has 
not  complied  with  the  statute  by  filing  its  articles. 

Section  2792  of  the  State  of  Idaho  in  reference 
to  foreign  corporations  reads  as  follows: 
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''No  contract  or  agreement  made  in  the 
name  of,  or  for  the  use  or  benefit  of,  such  cor- 
poration prior  to  the  making  of  such  filings 
as  first  herein  provided,  can  be  sued  ujDon  or 
enforced  in  any  court  of  this  state  by  such  cor- 
poration. ' ' 

It  has  been  held  practically  without  contradic- 
tion, that  a  state  statute  which  merely  closes  the 
courts  of  the  state  to  a  foreign  corporation  which  has 
not  complied  with  the  condition  of  doing  business 
within  the  state  without  expressly  or  constructively 
declaring  the  contract  itself  void,  does  not  prevent 
the  maintenance  of  an  action  in  a  federal  com't  sit- 
ing in  that  state  by  such  a  foreign  corporation,  upon 

a  contract  Avithin  the  state. 

Barlin  vs.  Bank  of  British  N.  A.,  50  Fed.,  2G0; 
Sullivan  vs.  Beck,  76  Fed.,  200 ; 
Blodgett  vs.  Lanyon  Zinc.  Co.,  120  Fed.,  893; 
Groton  Bridge  &  Mfg.  Co.  vs.  American  Bridge 

Co.,  151  Fed.,  S71; 
Dunloj)  vs.  Mercer,  156  Fed.,  545; 
Vitagraph  Co.  vs.  Twentieth  Century  Opti- 

scope  Co.,  157  Fed.,  699; 
Johnson  a^s.  New   York   Breweries   Co.,    178 
David  Lupton's  Sons  Co.  vs.  Automobile  Club, 
Allen  vs.  Alleghany  Co.,  196  U.  S.,  458; 

Fed.,  513: 

225  U.  S.,  489. 

The  case  of  Barling  vs.  Bank  of  British  North 
America,  supra,  was  a  case  decided  by  this  Honorable 
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Coiu't,  and  District  Judge  Deady  speaking  for  the 
court  said: 

"Tlie  defendaut  Eva  interposed  a  plea  in 
abatement,  to  the  e:^ect  that  the  plaintiff  could 
not  maintain  the  action,  because  it  had  failed 
to  file  the  statements  concerning  its  business, 
required  by  the  California  act  of  April  1,  1876, 
entitled  'An  act  concerning  corporations  and 
persons  engaged  in  the  business  of  banking,' 
which  provides  that  no  corporation  or  person 
Svho  shall  fail  to  comply  with  the  provisions 
of  this  law  shall  maintain  or  prosecute  any  ac- 
tion or  proceeding  in  any  of  the  courts  of  this 
state,  to  which  plea  the  plaintiff  demurred,  and 
the  court  sustained  the  demurrer.  44  Fed. 
Rep.  641. 

"In  this  there  was  no  error.  The  statute 
only  prohibits  an  action  in  the  courts  of  the 
state.  Neither  does  it  prohibit  the  transaction 
of  banking  business  in  the  state,  but  simi>ly 
provides  that  the  parties  failing  to  file  the  re- 
quu'ed  statement  shall  be  denied  access  to  the 
courts  of  the  state.  Nor  is  it  in  the  power  of 
the  state  legislature  to  prohibit  the  plaintiff 
from  maintaining  an  action  in  this  court  if  it 
would. 

"While  it  is  admitted  that  such  legislature 
may  limit  the  right  or  capacity  of  a  foreign 
corporation  to  do  business  or  acquu*e  property 
within  the  limits  of  the  state  absolutely,  or 
except  upon  compliance  with  conditions  pre- 
cedent thereto,  it  is  well  established  that  it 
cannot  in  any  way  limit  or  restrain  the  juris- 
diction of  the  national  courts.  Bank  vs.  Travel , 
7  Fed.  Rep.  146;   Phelps  vs.    O'Brien  Co.,   2 
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Dill.  518;  Railroad  Co.  vs.  Wliittou,  13  Wall. 
270." 

The  case  of  David  Lupton's  Sons  Co.  vs.  Auto- 
mobile Club,  supra,  was  a  case  where  a  corporation 
organized  under  the  laws  of  the  State  of  Pennsyl- 
vania sued  to  recover  on  a  contract  and  for  work 
done  in  the  State  of  New  York,  said  corporation  not 
having  complied  with  the  state  laws  of  New  York, 
and  the  Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  Hughes,  said: 

Under  section  15  of  the  general  cor- 
poration law  of  the  State  of  New  York  a  for- 
eign stock  corporation,  other  than  a  moneyed 
corporation,  is  prohibited  from  doing  business 
in  the  state  without  having  first  procured  from 
the  secretary  of  state  a  certificate  that  it  has 
complied  with  certain  prescribed  conditions. 
The  corporation  is  required  (section  16)  to 
file  with  the  secretary  of  state  a  sworn  copy 
of  its  charter  and  a  statement  setting  forth 
the  business  which  it  proposes  to  carry  on  in 
the  state;  to  designate  its  principal  place  of 
business  within  the  state,  and  to  appoint  a  per- 
son upon  whom  legal  process  may  be  served. ' 
Wood  &  Selick  vs.  Ball,  190  N.  Y.,  217,  224;  83 
N.  E.  21.  Section  15  provides:  'No  foreign 
stock  corporation  doing  business  in  this  state 
shall  maintain  any  action  in  this  state  upon 
any  contract  made  by  it  in  this  state  unless, 
prior  to  the  making  of  such  contract,  it  shall 
have  procured  such  certificate."  In  his  original 
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report,  the  referee  found  that  the  Lupton  Com- 
pany was  doing  business  in  the  state  of  New 
York,  within  the  meaning  of  the  statute,  with- 
out a  certificate  of  authority;  and  after  the  re- 
port was  recommitted,  he  made  additional 
findings  with  respect  to  the  nature  of  its  busi- 
ness, u]3on  which  the  plaintiff  in  error  bases 
its  contention  that  the  statute  has  been  held 
to  apply  to  transactions  in  interstate  com- 
mere  which  were  not  subject  to  the  state's  in- 
terdiction. It  is  not  necessary,  however,  to 
review  these  findings,  for  the  statute  has  re- 
ceived a  construction  by  the  highest  court  of 
the  state  of  New  York  which  precludes  it,  in 
any  aspect  of  the  case,  from  being  regarded  as 
a  bar  to  the  maintenance  of  this  action. 

"The  referee's  ruling  that  the  contract 
was  void  was  based  upon  the  statement  in  the 
opinion  in  Wood  &  Selick  vs.  Mall,  supra,  that 
*the  procuring  of  a  license  must  precede  the 
transaction  of  business,  or  the  contracts  of  the 
corporation  are  not  lawful.'  But  in  Maher  vs. 
Harrington  Park  Villa  Sites,  204  N.  Y.  231,-^ 

L.  R.  A.  (N.  S.) ,  97  N.  E.  587,  the  court  of 

appeals  of  New  York  has  declarect  that  a  con- 
tract made  by  a  foreign  corporation  doing- 
business  within  the  state  without  certificate  of 
authority  is  not  absolutely  void;  that 
the  only  penalty  23rescril:>ed  by  the  gen- 
eral corporation  law  for  a  disregard  of  the  pro- 
visions of  section  15  is  a  disa])ility  to  sue  upon 
such  a  contract  in  the  courts  of  New  York ;  and 
that  the  contract  remains  valid  and  effective 
in  all  other  respects. 
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In  the  Maliar  case,  the  action  was  brought 
to  recover  a  sum  deposited  under  a  contract 
made  in  New  York  with  the  defendant,  a  for- 
eign corporation,  which  it  was  alleged  was 
transacting  business  in  the  state  without  au- 
thority at  the  time  the  contract  was  made.  It 
was  asserted,  in  support  of  the  action,  that  the 
contract  was  void,  and  hence  that  there  was 
a  failure  of  consideration.  The  court  of  ap- 
peals held  that  the  complaint  did  not  state  a 
cause  of  action.  In  the  opinion  delivered  by 
Willard  Bartlett,  J.,  in  which  the  majority  of 
the  court  concurred,  it  is  said: 

"  'It  is  assumed  in  the  prevailing  opinion' 
(that  is,  the  opinion  below,  146  App.  Biv.  756, 
131  N.  Y.  Supp.  514)  'that  this  court  held  in 
the  case  of  Wood  &  Selick  vs.  Ball,  190  N.  Y. 
217,  83  N.  E.  21,  that  noncompliance  with  the 
requirements  of  that  section  has  the  effect  of 
rendering  any  contracts  made  by  such  a  cor- 
poration in  this  state  absolutely  void.  Such  is 
not  my  understanding  of  the  purport  of  that 
decision.  The  only  ]3roposition  decided  in  that 
case  was  'that  comjiliance  with  section  15  of 
the  general  corporation  law  should  be  alleged 
and  proved  by  a  foreign  corporation  such  as 
the  plaintiff  in  order  to  establish  a  cause  of 
action  in  the  courts  of  this  state. 

*  *  *  "The  only  penalty  which  tho 
general  corporation  law  itself  i)rescribes  for  i> 
disregard  of  the  provisions  of  this  section  is 
a  disability  to  sue  uj^on  such  a  contract  in  the 
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courts  of  Xew  York.  'No  foreign  stock  cor- 
poration doing  business  in  this  state  shall 
maintain  any  action  in  this  state  upon  any  con- 
tract made  by  it  in  this  s^ate,  unless,  prior  to 
the  making  of  such  contract,  it  shall  haye  pro  ■ 
cured  such  certificate.'  Consol.  Laws,  chap  23, 
sec.  15.  This  prohibition  would  be  effectiye  to 
prevent  the  appellant  from  suing  the  respond- 
ent upon  the  contract  alleged  in  the  complaint; 
but  in  my  opinion  it  is  not  operatiye  to  wholly 
inyalidate  the  contract.  I  think  that  the  pen- 
alty imposed  upon  a  foreign  stock  corporation 
for  doing  business  in  New  York,  without  the 
certificate  of  authority  required  by  section 
15  of  the  general  corporation  law  is  limited 
to  that  prescribed  in  the  section  itself.  No 
doubt  the  legislature  could  have  gone  further 
and  declared  all  contracts  to  be  yoid  which 
were  made  by  a  foreign  stock  corporation  do- 
ing business  in  this  state  without  haying  ob- 
tained the  certificate;  but  it  has  not  done  so. 
This  was  the  yiew  taken  in  J.  R.  Asling  Co.  ys. 
New  England  Quartz  &  Spar.  Co.,  66  App. 
Diy.  473,  72  N.  Y.  Supp.  347,  affirmed  in  174 
N.  Y.  536,  66  N.  E.  1110,  where  it  was  held  that 
section  15  did  not  prevent  a  foreign  stock  cor- 
poraton  doing  business  here  without  haying 
procured  the  necessary  certificate  from  recov- 
ering upon  a  counter-claim  groAving  out  of  the 
transaction  upon  which  the  plaintiff  sued. 
'The  defendant,  haying  been  brought  into 
court,  and  thus  made  to  defend, '  said  Mr.  Jus- 
tice O'Brien  in  that  case,  'should  be  allowed, 


100 

unless  there  is  a  distinct  provision  to  the  con- 
trary, not  only  to  defend,  but  also  to  litigate, 
any  question  arising  out  of  the  transaction 
that  has  been  made  the  basis  of  the  plaintiff's 
complaint.  There  is  no  such  prohibitive  pro- 
vision in  this  statute,  and  therefore  the  obtain- 
ing of  the  certificate  would  not  be  a  prerequi- 
site to  a  recovery  upon  the  counter-claim  in 
question.'  (P.  476.)  The  Supreme  Court  of  the 
United  States  has  distinctly  held  that  a  con- 
tract made  by  a  foreign  coi^poration  with  a  cit- 
izen of  another  state  is  not  necessarily  void 
because  the  corporation  had  not  complied  with 
the  laws  of  such  other  state,  imposing  condi- 
tions upon  it  as  a  prerequisite  to  the  lawful 
transaction  of  business  therein. ' ' 

By  a  reading  of  the  decisions  of  the  Supreme 
Supreme  Court  of  the  State  of  Idaho  it  Avill  be  seen 
that  the  court  has  held  that  contracts  entered  into 
by  foreign  corporations  before  such  foreign  corpora  - 
tion  has  complied  with  the  statute  in  reference  to  do- 
ing business  in  that  state  are  not  void  or  invalid. 

In  the  case  of  Colby  vs.  Cleaver,  169  Fed.,  207, 
Judge  Dietrich  of  the  Federal  Court  of  Idaho  in 
speaking  of  this  statute  relating  to  foreign  corpora- 
tion doing  business  in  that  state  before  it  had  filled 
its  articles  of  incorporation  said: 

"It  is  clear  that  the  legislature  did  aot 
intend  that  such  contracts  or  agreements 
should    be    absolutely    void;  otherwise,  they 
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would  have  placed  them  iu  the  same  category 
with  coiiveyauces  of  realty.  Tliat  they  are 
not  void  is  the  settled  doctrine  of  the  Supreme 
Court  of  the  state.  Valley  Lumber  &  Mfg.  C^o. 
vs.  Nickei^on  et  al.,  13  Idaho,  682,  93  Pac.  24; 
Valley  Lumber  &  Mfg.  Co.  as.  Driessel,  13 
Idaho,  662,  93  Pac,  765,  15  L.  R.  A.  (X.  S.) 
299.  Moreover,  it  is  equally  clear  that  it  was 
not  the  intention  of  the  legislature  to  declare 
them  unenforceable  against  the  corporation. 
The  real  question  is  ^^'h ether  such  a  contract  is 
ever  or  at  all  enforceable  by  or  upon  belialr*  of 
such  corporation.  The  Supreme  Court  of  the 
state  has,  in  eflect,  held  that  it  is  not  a  lifeless 
thing,  that  the  provisions  thereof  in  favor  of 
the  corporation  are  not  void,  but  that,  when 
such  contract  is  sued  ui)on  in  a  state  cou-i-t  by 
the  corporation,  it  shall  be  just  as  available  to 
the  corporation  as  it  v.-ould  be  had  the  corpora- 
tion not  been  in  default  at  the  time  of  th<^  ex- 
ecution of  the  contract,  unless  the  defendant, 
seasonably  and  iu  an  appropriate  manner, 
makes  objection  upon  the  statutory  ground. 
See  Valley  Lumber  &  Mfg.  Co.  vs.  Nickerson 
and  Valley  Lumber  &  Mfg.  Co.  vs.  Driessel 
cited  supra. 

"If  this  view  be  correct,  then  such  a  con- 
tract or  agreement  is  a  subsisting  and  binding 
obligation,  not  only  of  the  corporation,  but  of 
both  parties  thereto:  for,  if  the  undertaking 
of  the  one  part  were  lifeless,  his  failure  to  raise 
objection  could  not  operate  to  breathe  life  into 
that  whicji  was  never  animate.    The  point  of 


pleading  and  practice  thus  settled  in  the  state 
courts  is  not  in  question  here,  for  the  defend- 
ant has  raised  timely  objection;  but  I  have 
directed  attention  to  this  view  of  the  Idaho 
court  for  the  purpose  of  more  clearly  fixing 
and  defining  the  status  of  such  a  contract.  If 
the  legislature  had  declared  such  contract,  or 
the  portions  thereof  in  favor  of  the  defaulting 
corporation,  to  be  void,  or  if  it  were  provided 
that  such  contract  is  not  enforceable  by  or  on 
behalf  of  such  corporation  or  its  assignee, 
there  would  be  no  room  for  doubt  as  to  the  leg- 
islative intent;  but  the  j)i*ovision  is  that  such 
a  contract  cannot  be  enforced  in  any  court  of 
this  state. '  In  interpreting  a  statute,  it  is  gen- 
erally the  duty  of  the  court  to  give  each  of  its 
several  clauses  and  phrases  some  meaning. 
The  exceptions  to  the  rule  are  rare.  The 
phrase  'of  this  state'  does  not  inject  into  the 
enactment  either  conflict  or  ambiguity;  nor, 
if  retained,  is  it  materially  at  variance  with 
the  remedial  purpose  of  the  legislation,  and  I 
am  unable  to  discern  any  valid  reason  for  re- 
jecting it.  Wliat  significance  did  the  legisla- 
ture attach  to  it  ?  If  it  is  to  be  given  any  mean- 
ing at  all,  it  must  be  one  of  limitation.  If  it 
was  the  intention  of  legislature  to  provide  that 
such  a  contract  should  not  be  enforceable  in 
any  court,  why  was  not  the  phrase  'of  this 
state'  omitted?  Apt  phraseology  to  express  the 
idea  of  absolute  nonenforcea})ility  readily  sug- 
gests itself,  and  it  is  impossible  to  avoid  the 
conclusion  that  it  was  not  the  intention  to  de- 
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clare  such  a  contract  whoU}-  unenforceable, 
but  only  to  deny  to  the  delinquent  corporation 
certain  means  of  enforcement.  In  other  words, 
the  state  legislature  intended  that  the  doors  of 
the  state  tribunals  should  be  closed  against  a 
foreign  corporation  which  had  transacted  busi- 
ness in  the  state  in  violation  of  the  state  laws. 
If  this  view  be  correct,  the  clause  does  not, 
by  its  terms,  embrace  federal  courts." 

In  the  case  at  bar  the  record  shows  that  as  soon 
as  Corey  Bros.  Construction  Company  had  a  verbal 
understanding  with  the  promoters  of  the  Big  Lost 
River  Irrigation  Company  about  doing  this  work  on 
the  canal  system  that  it  immediately  proceeded  to 
file  its  articles  with  the  Countj^  Recorder  of  Custer 
County,  and  did  file  such  articles  in  July,  1909,  and 
on  August  5,  1909,  filed  another  certified  cop}^  of  its 
articles  from  the  recorder  of  Custer  County  with  the 
Secretarv  of  State,  and  on  said  day  the  Secretary  of 
State  issued  to  Corey  Bros.  Construction  Company 
a  certificate  stating  tliat  Corey  Bros.  Construction 
Company  was  authorized  to  do  business  in  the  State 
of  Idaho,  and  that  it  had  complied  with  the  laws  and 
constitution  of  the  State  of  Idaho  relative  to  foreign 
corporations  doing  business  in  that  state.  So  that 
before  any  legal  contract  was  entered  into  between 
Corey  Bros.  Construction  Company  and  the  Big  Lost 
River  Irrigation  Company,  Corey   Bros.    Construe- 
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tion  Compauy  had  fully  complied  with  the  law  re- 
lating to  foreign  corporations. 

The  rule  invoked  by  appellants'  counsel  is  a  very 
harsh  and  unnatural  construction  to  give  to  the  Idaho 
statute,  and  we  believe  that  a  careful  perusal  of  the 
decisions  of  the  Supreme  Court  of  the  State  of  Idaho 
will  show  that  the  court  has  never  intended  to  de- 
clare all  contracts  made  b}^  foreign  corporations  be- 
fore said  corporations  have  complied  with  the  law 
to  be  void  or  invalid. 


III. 

Replying  to  Applllants'  Brief  That  District 
Court  was  Without  Jurisdiction. 

Corey  Bros.  Construction  Company,  a  corpora- 
tion of  Utah,  and  a  resident  and  citizen  of  Utah,  filed 
its  bill  to  foreclose  its  mechanic's  lien  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Idaho 
at  Boise  on  the  15th  day  of  October,  1910,  and  made 
as  parties  defendant  the  Big  Lost  River  Irrigation 
Co.,  a  corporation  of  Idaho,  and  a  resident  and  citizen 
of  Idaho,  and  the  American  Trust  &  Savings  Bank 
(now  the  Continental  and  Commercial  Trust  and 
Savings  Bank),  a  corporation  of  Illinois,  and  a  resi- 
dent and  citizen  of  Illinois,  and  Frank  II.  Jones,  a 
resident  and  citizen  of  Illinois,  parties  defendant. 
The  amount  sought  to  be  recovered  was  over  $500,- 
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000,  and  the  property  sought  to  be  foreclosed  under 
the  mechanic's  lien  was  in  the  State  of  Idaho.  These 
allegations  show  the  requisite  citizenship  and  the 
amount  involved  to  be  sufficient  to  give  the  United 
States  Circuit  Court  jurisdiction. 

On  the  22nd  da.y  of  October,  1910,  the  Union 
Portland  Cement  Company,  a  corporation  of  Utah, 
and  a  resident  and  citizen  of  Utah,  commenced  a  sep- 
arate action  in  the  same  court  and  against  the  same 
parties  defendant  to  foreclose  its  mechanic's  lien  for 
the  sum  of  about  $11,000. 

On  the  27th  day  of  November,  1910,  Corey  Bros. 
Construction  Company  hied  an  amended  bill  making 
new  parties  defendant,  and  among  these  new  parties 
defendant  Avas  included  the  Union  Portland  Cement 
Company,  a  resident  and  citizen  of  Utah,  and  other 
parties  who  were  residents  of  Utah  and  Idaho. 

On  the  21st  day  of  January,  1911,  before  any  of 
the  parties  defendant  had  plead  to  Corey  Bros, 
amended  bill,  on  motion  of  the  solicitor  for  Corey 
Bros.  Construction  Company  the  Union  Portland 
Cement  Company  and  all  the  other  parties  defendant 
who  were  residents  of  Utah  were  dismissed. 

On  the  29th  day  of  May,  1911,  on  motion  of  Corey 
Bros.  Construction  Company  and  on  notice  to  all  the 
parties  defendant,  the  judge  of  the  District  Court  ap- 
pointed a  receiver  of  all  the  property  of  the  Big  Lost 
River  Irrigation  Company.    Said  receiver  qualified 
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and  took  possession  of  all  of  said  property,  and  is  now 
in  possession  of  all  of  the  property.  Appellants' 
trustees  and  the  Big  Lost  River  Irrigation  Company 
consented  to  the  appointment  of  this  receiver. 

After  this  property  was  in  custodia  legis,  the 
Union  Portland  Cement  Company  intervened  in  the 
Corey  Bros.  Construction  Company  case  to  foreclose 
its  mechanic's  lien.  Answers  were  tiled  by  all  of  the 
defendants  and  the  issues  were  made  up.  Evidence 
was  taken  and  the  lower  court  entered  judgment  in 
favor  of  Corey  Bros.  Construction  Company  and 
Union  Portland  Cement  Company  against  the  Big 
Lost  River  Irrigation  Company  and  declared  said 
judgments  to  be  a  prior  claim  over  the  mortgage  of 
the  appellants'  trustees  and  over  the  claims  of  the 
other  defendants. 

No  special  plea  was  interposed  by  the  appellants ' 
trustees  in  the  lower  court  that  there  were  other, 
necessary  or  indispensable  parties  who  should  be 
made  either  plaintiffs  or  defendants  in  said  action. 

Appellants  then  were  well  acquainted  with  the 
facts  when  they  filed  their  answer  as  they  were  later 
on  in  the  case. 

Counsel  for  appellants  have  sought  to  give  a 
forced,  unnatural  and  strained  construction  to  one 
of  the  provisions  of  the  Idaho  statute  relating  to  me- 
hanic's  liens,  and  unless  this  section  of  the  statute 
upholds  their  claim,  they  must  fail  in  their  conten- 
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tion  that  the  lower  court  had  no  jurisdiction. 

Section  5120  of  the  Civil  Code  of  Procedure  of 

the  State  of  Idaho  reads  as  follows: 

"Section  5120.  In  every  case  in  which 
different  liens  are  asserted  against  any  prop- 
erty, the  court  in  the  judgment  must  declare 
the  rank  of  each  lien  or  class  of  liens  which 
shall  be  in  the  following  order."  (Setting  out 
priorities.) 

That  is  to  say,  that  when  there  are  several  par- 
ties plaintiff  and  defendant  who  are  asserting  dif- 
ferent liens  to  the  same  property  in  the  same  suit, 
then  the  court  in  rendering  judgment  must  declare 
priorities  of  said  liens  as  pointed  out  by  the  statute. 
These  priorities  can  only  be  determined  by  the  par- 
ties who  are  asserting  their  liens,  either  by  way  of 
complaint,  cross-complaint  or  counter-claim.  There 
might  be  a  party  defendant  who  had  a  lien,  yet  if  he 
did  not  assert  it  then,  it  would  not  be  incumbent  upon 
the  court  to  determine  his  priority,  if  he  had  any. 

There  is  nothing  in  the  code  or  statutes  of  Idaho 
that  says  that  a  lien  claimant  cannot  sue  the  original 
owner  without  joining  all  others  who  may  have  liens 
or  claims  against  the  property  involved.  In  fact  the 
statute  of  Idaho  expressly  declares  to  the  contrary. 

Section  5121  of  the  Civil  Code  of  Procedure  of 
Idaho  reads  as  follows: 

"Section  5121.    xVny  number  of  persons 
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elaiiniiig  liens  against  the  same  property  may 
join  in  tlie  same  action,  and  when  separate  ac- 
tions are  commenced  the  court  may  consoli- 
date them.  The  court  shall  also  allow  as  part 
of  the  costs  the  money's  paid  for  tiling  and  re- 
cording the  claim,  and  reasonable  attorneys' 
fees." 

Under  the  foregoing  statute  any  number  of  lien 
claimants  may  join  as  j^laintiffs  or  any  one  may  sue 
the  owner  and  assert  his  claim,  and  if  they  are  dif- 
erent  suits,  the  court  may  consolidate  them  or  he 
may  not  consolidate  them. 

It  has  always  been  a  rule  of  procedm'e  for  a  court 
of  equity  in  its  judgment  to  determine  the  priorities 
of  conflicting  claimants,  and  courts  of  equity,  wlien 
it  can  be  done,  will  consolidate  different  causes  of 
action  that  affect  the  same  property,  and  will  render 
a  decree  that  will  do  justice  to  all  the  parties  as  their 
claims  may  appear  before  it. 

What  have  been  rules  of  equity  for  courts  to  fol- 
low, Idaho  has  simph^  by  the  two  foregoing  j^rovi- 
sions  enacted  into  a  statute.  Federal  courts  sitting 
in  equity  haA^e  been  governed  by  these  rules. 

It  has  also  been  the  rule  of  federal  courts  sitting 
in  equity,  upon  a  proper  application  of  either  plain- 
tiff or  defendant,  to  make  other  parties  defendant, 
if  it  can  be  done  without  ousting  the  court  of  its  juris- 
diction to  hear  and  determine  the  case.  Federal  courts 
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will  not  make  proper  or  necessary  parties  defendant^ 
unless  they  are  indispensable,  when  such  joinder  will 
oust  the  coui-t  of  jurisdiction.  If  the  coui-t  finds  that 
a  party  is  an  indispensable  one  and  by  joining  such 
party  as  defendant  would  oust  the  court  of  jurisdic- 
tion, then  the  court  will  dismiss  the  whole  action. 
So  the  question  reverts  back  to  the  proposition 
whether  the  Union  Portland  Cement  Company  was 
an  indisjjensable  party. 

Corey  Bros.  Construction  Company  had  no  claim 
against  the  Union  Portland  Cement  Company.     Its 

■  claim  was  against  the  Big  Lost  River  Irrigation  Com- 
any,  and  to  secure  that  claim  it  filed  its  mechanic's 

lien,  and  it  could  sue  the  Big  Lost  River  Irrigatio/r 
Company  to  enforce  that  mechanic's  lien  without 
joining  any  of  the  other  parties  as  defendant,  and  if 
it  should  obtain  judgment  against  the  Big  Lost  River 
Irrigation  Company,  it  could  sell  out  all  the  inter- 
ests of  the  Big  Lost  River  Irrigation  Company,  but 
the  other  lien  claimants  who  were  not  made  parties' 
would  not  be  affected 'by  that  decree. 

It  has  been  the  practice  in  federal  courts  and  in 
state  courts  all  over  the  United  States  for  one  mort- 
gagee to  commence  an  action  against  the  mortgagor 
to  foreclose  his  mortgage,  and  it  is  not  necessary  to 
make  prior  or  subsequent  moi"tgagees  parties  defend- 
ant, and  it  has  been  the  rule  in  federal  courts  and  in 
state  courts  for  a  lien  claimant  to  sue  the  owner  and 


110 
not  join  with  any  other  lien  claimant.  The  joining 
of  other  lien  claimants  is  only  for  the  purpose  of 
qnieting  title,  and  it  is  always  at  the  option  of  the 
plaintiff  whether  he  will  join  or  not  join  as  party  de- 
fendants other  claimants. 

It  is  our  contention  that  the  appellants'  trustee 
having  not  raised  by  special  plea  that  the  Union 
Portland  Cement  Company  was  a  necessary  party^ 
that  this  court  and  the  lower  court  are  bound  by  the 
allegations  of  plaintiffs'  complaint,  and  this  com- 
plaint showing  the  requisite  diversity  of  citizenship, 
that  the  lower  court  had  jurisdiction,  unless  the  court 
should  be  of  the  opinion  that  the  Union  Portland  Ce- 
ment Comipany  was  an  indispensable  party. 

In  the  case  of  Butchers'  &  Drovers'  Stockyards 

Co.  vs.  Louisville  &  N.  R.  Co.,  67  Fed.,  40,  Judge  Taft 

says : 

*'We  think  a  liberal  construction  of  the 
bill  must  be  giA^en  to  sustain  the  jurisdiction  of 
the  court  at  this  time,  in  view  of  the  fact  that 
no  plea  to  the  jurisdiction  was  made  below, 
and  no  question  of  the  jurisdiction  seems  there 
to  have  been  raised.  But  it  is  said  that  the 
averment  to  be  jurisdictional  amount  is  denied 
by  the  answer,  and  is  not  sustained  by  any 
proof.  It  was  decided  in  Wicklifte  vs.  Owens, 
17  How  17,  that  where  a  1)ill  in  f-hancery  avers 
that  the  defendant  is  a  citizen  of  another  state, 
this  averment  can  only  ])e  impugned  in  a  spe- 
cial plea  to  the  jurisdiction  of  the  court,  and 
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that  the  answer  is  not  a  proper  place  for  it, 
under  the  thii'ty-third  equity  rule  governing* 
the  practice  in  the  federal  courts.  By  plead- 
ing to  the  merits,  the  defendant  admits  the 
averments  in  the  bill  which  state  facts  suf- 
ficient to  establish  the  jiu'isdiction  of  the  court. 
Sheppard  vs.  Graves,  14  How.  505;  De  Sobry 
vs.  Nicholson,  3  Wall.  420.  The  objection  to 
the  jurisdiction  of  the  circuit  court,  therefore, 
is  not  sustained." 

In  the  case  of  Crown  Cork  &  Seal  Co.  vs.  Stand- 
ard Brewery,  174  Fed.,  253,  Judge  Sanborn  said: 

''Complainant  is  alleged  to  be  a  Mary- 
land corporation,  and  a  citizen  of  that  state, 
and  defendants  citizens  of  Illinois,  and  resi- 
dents of  the  district  where  suit  was  brought, 
and  the  matter  in  dispute  is  averred  to  be  $50,- 
000  in  each  case.  The  citizenship  of  defend- 
ants and  amount  in  dispute  are  admitted  by 
failure  to  deny,  but  the  answers  deny  the  cit- 
izenship of  complainant.  However,  there  was 
no  plea  to  the  jurisdiction,  so  that  in  equity 
it  stands  admitted,  whatever  the  rule  may  be 
at  law.  Butchers'  &  Drovers'  Stockyards  Co. 
vs.  Louisville  &  Nashville,  R.  Co.,  67  Fed.  35, 
14  C.  C.  A.  290,  31  U.  S.  App.  252;  Roberts  vs. 
Lewis,  144  U.  S.  653, 12  Sup.  Ct.  781,  36  L.  Ed. 
579. 

Counsel  for  appellants  in  their  brief  at  page  109 
have  quoted  quite  extensively  from  the  case  of  Gray 
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vs.  Havemeyer,  53  Fed.,  174.  That  was  a  case  of  a 
foreclosure  of  a  mortgage  in  which  other  mortgagees 
and  various  lien  claimants  were  made  parties  de- 
fendant. The  lower  court  entered  a  decree  that  the 
mortgages  were  prior  liens  over  the  lien  holders,  ex- 
cept as  to  one  lien  holder,  who  was  entitled  to  $12.00 
jDreference.  One  of  the  lien  holders  defendant  ap- 
pealed from  this  judgment  and  failed  to  cite  all  the 
other  lien  holders  into  the  appellate  court,  and  the 
appellate  com-t  said  that  it  could  not  disturb  the 
judgment,  for  the  reason  that  all  the  parties  inter- 
ested in  the  judgment  were  not  before  that  court. 

That  is  the  general  rule  of  all  appellate  federal 
courts,  that  where  the  judgment  is  joint  or  several,  in 
order  to  review  the  judgment  as  between  all  the  par- 
ties, all  the  parties  must  be  cited  into  the  appellate 
court,  and  if  the  judgment  is  joint  and  relates  to  real 
estate,  that  a  failure  to  cite  said  ]3arties  will  be  a 
cause  for  dismissal  of  the  case. 

The  case  of  Gra.y  vs.  Havemeyer  was  decided  by 
the  Eighth  Circuit  Court  of  Appeals. 

In  the  case  of  Faulkner  vs.  Hutchins,  226  Fed., 
362,  the  court  cites  the  case  of  Gray  vs.  Havemeyer, 
and  in  its  percuriam  opinion  says : 

' '  Tlie  decree  in  this  case  was  against  R.  B. 
Faulkner,  Fayette  Owens,  Jim  Bends,  Minnie 
Owens,  and  John  Crisp  for  possession  of  real 
estate  and  against  11.  B.  Faulkner,  George  W. 
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Holder,  M.  W.  Riley,  M.  L.  Powers,  J.  T.  Jack, 

and  John  Drauglion  for  $560.  The  appeal  was 
taken  by  R.  B.  Faulkner  alone  from  this  joint 
decree,  and  there  is  no  evidence  in  the  record 
of  any  summons  and  severance  or  of  any  no- 
tice to  the  other  defendants  to  participate  in 
the  appeal.  A  separate  appeal  by  a  single 
party  from  a  joint  decree  against  him  and  oth- 
ers cannot  be  maintained  without  notice  to 
the  other  defendants.  For  this  reason  the  de- 
cree of  the  Court  of  Appeals  of  the  Indian  Ter- 
ritory, which  dismissed  the  appeal  was  right, 
and  it  is  affirmed.  Masterson  vs.  Herndon,  10 
Wall,  416,  19  L.  Ed.  953;  Hardee  vs.  Wilson, 
146  U.  S.  179, 181, 13  Sup.  Ct.  39,  36  L.  Ed.  933; 
Davis  vs.  Trust  Co.,  152  U.  S.  590,  14  Sup.  Ct. 
693,  38  L.  Ed.  563;  Gray  vs.  Havemeyer,  3  C. 
C.  A.  497,  505,  53  Fed.  174, 178;  Farmers'  Loan 
&  Trust  Co.  vs.  McClure,  78  Fed.  211,  212,  24 
C.  C.  A.  66,  67;  Dodson  vs.  Fletcher,  78  Fed. 
214,  215,  24  C.  C.  A.  69,  70. 

In  the  case  of  Lewis  vs.  Sittel,  165  Fed.,  157, 
Judge  Sanborn  again  refers  to  the  case  of  Gray  vs. 
Havemeyer. 

In  this  case  Judge  Sanborn  holds  that  it  cannot 
review  the  judgment  of  the  lower  court  in  order  to 
reverse  it,  for  the  reason  that  all  the  necessary  par- 
ties who  were  defendants  in  the  lower  court  had  not 
been  cited,  and  for  this  reason  affirms  the  judgment 
of  the  lower  court. 
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On  the  question  of  indispensable  parties,  the 
jurisdiction  of  the  Federal  Court,  rearrangement  of 
parties  plaintiff  and  defendant  in  the  Federal  Court 
and  other  questions  pertinent  to  the  questions  al- 
ready argued,  we  cite  the  court  to  the  following  cases : 

Shulthis  vs.  McDougal,  225  U.  S.,  561; 

Helm  vs.  Zarecor,  222  U.  S.,  32; 

Shields  vs.  Barrow,  17  How.  (58  U.  S.)  130; 

Ai'mstrong  Cork  Co.  vs.  Merchants'  Refriger- 
ating Co.,  184  Fed.,  199; 

Pacific  R.  R.  vs.  Ketchum,  101  U.  S.  298; 

Compton  vs.  Jessop,  68  Fed.,  279; 

Wolterman  vs.  Canal-Louisiana    Bank,     215 
U.  S.,  33; 

Wabash  Railroad  vs.   Adelbert   College,   208 
U.  S.,  54; 

Heidritter  vs.  Oil  Cloth  Co.,  112  U.  S.,  294; 

Newton  vs.  Gage,  155  Fed.,  604; 

People's  Sav.  Inst.  vs.  ^liles,  76  Fed.,  252; 

National  Bank  vs.  Allen,  90  Fed.,  545; 

Simpson,  Federal  Equity  Suit,  pages  494  to 
495; 
Farmers'  Loan  &  Trust  Co.  vs.  Lake  Street  Ry, 
Co.,  177  U.  S.,    51; 
182U.  S.,  417; 

Morgan  vs.  Texas  Ry.  Co.,  137  U.  S.,  201. 

The  petition  in  intervention  of  the  Union  Port- 
land Cement  Company  stated  that  there  was  no  con- 
troversy existing  between  it  and  Corey  Bros.  Con- 
struction Co.   Counsel  for  Corev  Bros.  Construction 
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Company  and  Union  Portland  Cement  Compan}^ 
stated  in  open  court  that  tliere  was  no  controversy 
existing  between  these  two  parties,  and  that  neither 
one  claimed  preference  over  the  other,  and  counsel 
now  makes  that  same  statement  to  this  court. 


IV. 

Replying  to  Appellants'  Brief  that  Corey  Bros. 
Construction  Company  is  Estopped  to  Assert  a  Lien 
Superior  to  That  of  the  Trust  Deed. 

W.  W.  Core3%  president  and  general  manager  of 
Corey  Bros.  Construction  Company,  testified  that  he 
did  not  know  that  there  was  any  trust  deed  or  any 
bonds  issued  under  a  trust  deed  until  March,  1910. 
George  S.  Speer  contradicts  Mr.  Corey. 

Mr.  Speer  further  testiHed  that  he  first  met  Corey 
in  Denver  while  Corey  was  over  there  bidding  on  a 
project,  which  was  in  the  spring  of  1909.  Corey  de- 
nies that  he  was  in  Denver  bidding  on  a  proposition 
in  the  year  1909,  but  that  he  did  bid  on  some  work  in 
1910.  Corey's  testimony  in  this  respect  is  corrobo- 
rated by  plaintiffs'  Exhibit  No.  94,  which  is  a  letter 
from  Trowbridge  &  Niver  signed  by  George  S.  Speer 
as  vice  president,  and  which  letter  is  dated  March  12, 
1910.  In  this  letter  Mr.  Speer  informs  Mr.  Corey 
that  there  was  another  bidder  cheaper  than  Corey's 
bid  for  the  work  to  be  done.    (Rec.  554.) 
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Tliere  is  no  contention  made  that  Corey  Bros. 
Construction  Company  agreed  not  to  claim  a  lien  or 
file  a  lien  or  that  its  claim  would  be  waived  in  favor 
of  any  subsequent  mortgage,  and  there  is  not  one 
scintilla  of  evidence  that  Corey  Bros.  Construction 
Company  or  any  of  its  officers  ever  induced  any  per- 
son to  buy  a  bond  that  was  issued  upon  this  project, 
and  there  is  no  evidence  in  the  record  whatever  that 
there  is  an  innocent  purchaser  of  these  bonds.  Prob- 
ably counsel  for  appellants,  when  they  were  speak- 
ing about  innocent  purchasers,  referred  to  Trow- 
bridge &  Mver  and  George  S.  Speer,  for  it  appears  in 
this  record  that  these  parties  have  converted  200,000 
of  ^hese  bonds  to  their  own  use.    (Rec.  355.) 

Section  5114  of  the  Statute  of  Idaho  reads  as  fol- 
lows : 

"Section  5114:  The  liens  provided  for  in 
this  chapter  are  preferred  to  any  Lien,  mort- 
gage or  other  incumbrance,  which  may  have 
attached  subsequent  to  the  time  when  the 
building,  improvement  or  structure  was  com- 
menced, work  done,  or  materials  were  com- 
menced to  be  furnished;  also  to  an^^  lien,  mort- 
gage, or  other  incumbrance,  of  which  the  lien 
holder  had  no  notice,  and  which  was  um^e- 
corded  at  the  time  the  building,  improvement 
or  structure  was  commenced,  work  done,  or  the 
materials  were  commenced  to  be  furnished." 

The  first  part  of  this  statute  provides  that  "me- 


117 

clianic's  liens  are  preferred  to  any  lien,  mortgage  or 
other  incum])rance,  which  may  have  attached  subse- 
quent to  the  time  when  the  building,  improvement  or 

structure  was  commenced." 

Corey  Bros.  Construction  Company's  contract 
was  signed  on  August  26,  1909.  It  had  already  com- 
menced work  under  its  contract,  and  defendants' 
trustees'  first  mortgage  was  not  acknowledged  until 
August  27,  1909,  and  was  not  filed  for  record  until 
September  3,  1909,  so  according  to  the  exxDress  terms 
of  this  statute  Cor^y  Bros.  Construction  Company's 
mechanic's  lien  is  superior  to  defendants'  trustees' 
several  trust  deeds,  for  the  reason  that  these  trust 
deeds  were  not  made  or  filed  for  record  until  after 
Corey  Bros.  Construction  Company's  contract  was 
signed  and  Corey  Bros.  Construction  Company  had 
actually  commenced  work.  Our  contention  is  that 
Corey  Bros.  Construction  Company's  lien  would  at- 
tach even  if  Corey  Bros.  Construction  Company  knew 
that  it  was  the  intention  of  the  Big  Lost  River  Irri- 
gation Company  to  subsequently  mortgage  this  prop- 
erty, upon  the  principle  "he  who  is  prior  in  time  is 
stronger  in  right." 

Wiere  the  statute  expressly  states  who  shall  be 
prior  in  time,  a  com't  of  equity  can  not  change  this 
rule,  notwithstanding  a  hardship  may  be  worked 
upon  some  party,  unless  fraud  is  involved  and  there 
is  no  intimation  in  this  record  that  Corev  Bros,  were 
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guilty  of  any  deception  or  fraud  of  any  kind. 

We  were  working  upon  this  project  when  this 
mortgage  was  made  and  executed,  which  w^as  notice 
to  tlie  trustees  and  the  bondholders  that  the  party 
who  was  doing  this  work  might  claim  a  lien  for  that 
work. 

Garland  vs.  Bear  Lake  &  IiTigation  Co.,  164  U. 
S.,  1-20. 

Bloom  on  Mechanics'  Lien,  Par.  487. 

Mine  &  Smelter  Suppl}^  Co.  vs.  Idaho  Consoli- 
dated Mines  Co.  (Idaho),  118  Pac.  Rep. 
301. 

Iowa  Mortgage  Co.  vs.  Shanquest,  70  Iowa, 
124. 

Germania  B.  &  L.  Association  vs.  Wagner,  61 
Cal.,  349. 

In  the  case  of  Garland  vs.  Bear  Lake  &  Irrigation 
Comj^any  the  Supreme  Com't  held  that  a  contractor 
who  went  upon  the  public  lands  and  constructed  a 
ditch  had  a  lien  for  work  done  prior  to  a  mortgage 
that  was  already  of  record  when  the  work  was  com- 
menced. 

V. 

Replying  to  Plaintiffs'  Brief  That  Irrigation 
Works  Constructed  Under  the  Carey  Acts  Are  Not 
Subject  to  a  Mechanic's  Lien. 

The  Suj^reme  Court  of  the  State  of  Idaho  has 
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held  that  a  mechanic's  lien  does  attach  to  a  j)roject  of 
this  kind.  That  decision  was  rendered  on  January  4, 
1908. 

There  have  been  three  sessions  of  the  legislature 
of  the  state  of  Idaho  since  that  decision  was  rendered 
by  the  Supreme  Court,  and  not  one  of  these  legisla- 
tures has  seen  fit  to  change  this  rule  of  law  as  an- 
nounced by  the  Supreme  Court. 

Nelson  Bennett  Co.  et  al  vs.  Twin  Falls  Land 
&  Water  Co.,  14  Idaho,  5 ;  93  Pac,  789. 

In  1912  the  Supreme  Coui't  of  Idaho  again  ren- 
dered another  decision  affirming  this  same  proposi- 
tion. 

Hill  vs.  Twin  Falls  &  Salmon  R.  L.  &  W.  Co., 
125  Pac,  204. 

The  construction  of  this  statute  by  the  Supreme 
Court  of  Idaho  is  binding  upon  this  court. 

Martin  vs.  West,  222  U.  S.,  191. 

Mathias  Schmidinger  vs.  City  of  Chicago,  de- 
cided by  the  Supreme  Court  of  the  United 
States  on  January  13,  1913,  33  Sup.  Ct. 
Rep.  182. 

For  other  authorities  upon  mechanics'  liens  see: 
Brooks  vs.  Railway  Co.,  101  U.  S.,  443. 
Meyer  vs.  Hornby,  101  U.  S.,  730. 
Ban  vs.  Columbia  Southern  R.  R.  Co.,  117  Fed., 
25. 
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The  case  of  Meyer  vs.  Hornby,  supra,  is  a  good 
case  on  the  question  of  estoppel,  one  of  the  questions 
raised  by  appellants '  brief. 

The  case  of  Ban  vs.  Columbia  Southern  Railway 
Compan}',  supra,  is  a  case  decided  by  this  court  in 
which  Judge  Hawley  wrote  the  opinion.  This  case 
is  instructive  on  a  number  of  the  errors  relied  upon 
by  appellants  in  their  brief. 

At  this  time  we  wish  again  to  call  the  attention 
of  this  court  to  the  fact  that  the  appellants'  trustees 
did  not  ask  for  any  affirmative  relief  in  the  court  be- 
low. They  have  filed  no  cross-bill,  and  therefore  a 
great  many  questions  that  the}^  ask  this  court  to  de- 
cide are  not  in  issue. 

The  court  below  did  not  give  us  any  lien  upon 
the  settlers'  contracts,  and  if  it  had  attempted  to  ren- 
der any  decisions  concerning  these  settlers'  con- 
tracts, it  would  have  been  a  mooted  question  for  the 
court  to  decide. 

If  counsel  had  wished  these  questions  to  have 
been  decided,  it  should  have  raised  that  issue  by  a 
cross-complaint. 

Affii'mative  relief  in  an  answer  must  be  set  up 
in  a  cross-bill. 

Hill  vs.  Ryan  Grocery  Co.,  78  Fed.,  21. 
Chapin  vs.  Walker,  175  Fed.,  6. 

The  making  of  the  Lost  River  Water  Company 
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a  party  to  this  suit  cannot  be  raised  at  this  time,  for 
the  reason  that  no  plea  of  necessary  parties  has  been 
filed  raising  this  ciuestion. 

The  Lost  River  Water  Company  is  an  Idaho  cor- 
poration and  by  making  that  company  a  party  de- 
fendant would  not  have  ousted  the  Federal  Court  of 
jurisdiction. 

VI. 

Replying  to  Appellants*  Contention  That  UndeK 
the  Laws  of  Idaho  Irrigation  Companies  May  Sell 
Water  Eights  Free  and  Clear  of  Existing  Incum- 
brances on  the  System. 

If  that  proposition  is  true  the  purchasers  of  wa- 
ter contracts  have  not  been  injured.  Neither  have 
ai3pellants '  trustees. 

VIT. 

Replying  to  Appellants'  Contention  That  the 
Contract  Between  the  State  of  Idaho  and  the  Big  Lost 
River  Irrigation  Company  Dated  May  27, 1909,  is  Not 
Assignable  Without  the  Consent  of  the  State. 

This  question  is  not  raised  by  the  pleadings,  and 
is  not  properly  before  this  court  for  decision. 

The  state  of  Idaho  is  not  a  part^y  to  this  suit  and 
will  not  be  injured  by  any  decree  that  the  court  has 
entered. 
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Query:  What  would  the  appellants'  trustees  con- 
tend if  they  were  foreclosing  their  trust  deeds? 

VIII. 
Replying  to  Appellants'  Contention  that  the  Ir- 
rigation System  Cannot  Be  Sold  Without  the  Right  of 
Redemption. 

At  first  blush  it  would  seem  that  the  lower  court 
in  decreeing  that  the  property  of  the  Big  Lost  River 
Irrigation  Company  should  be  sold  as  a  whole  and 
without  the  right  of  redemiDtion  was  error. 

This  contract  that  the  Big  Lost  River  Irrigation 
Company  had  with  the  state  of  Idaho  is  in  the  nature 
of  a  franchise,  a  right  or  privilege  to  enter  upon  pub- 
lic lands  to  construct  a  reservou*  and  canal  system, 
and  to  irrigate  about  100,000  acres  of  land.  The 
reservoir  and  the  canals  and  the  water  should  be  con- 
sidered as  an  integer;  that  is  to  say,  the  taking  away 
of  any  one  part  makes  the  whole  valueless. 

The  only  real  estate  described  in  this  decree  is 
found  on  page  667  of  the  record.  All  of  this  real  es- 
tate, when  the  reservoir  is  completed  and  filled  with 
water,  would  be  covered  over  with  water.  Testimony 
of  Goyne  Drummond,  page  184.  This  also  appears 
from  the  affirmative  allegations  in  appellants'  an- 
swer, found  on  page  52  of  the  Record.  So  that  the 
use  of  this  real  estate  is  of  the  same  kind  and  nature 
as  the  real  estate  upon  which  the  canals  are  located ; 
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the  only  difference  being  the  canals  are  used  as  con- 
duits for  the  conveyance  of  water  and  the  reservoir  is 
used  as  a  receptacle  for  the  holding  of  water. 

This  contract  should  have  been  completed  on  or 
before  April  30, 1912.    (Rec.  477.) 

On  account  of  the  insolvency  of  the  Big  Lost 
River  Irrigation  Company  and  the  subsequent  litiga- 
tion involving  this  property,  nothing  has  been  done 
with  it,  and  it  remains  in  the  same  condition  as  it 
did  when  Corey  Bros.  Construction  Company  stopped 
work. 

It  would  be  absolutely  impossible  to  sell  this  sys- 
tem in  parts,  and  it  is  ygyj  doubtful  if  the  system 
would  bring  very  much  under  a  foreclosure  sale  if  the 
right  of  redemption  should  be  allowed. 

The  lower  court  has  rendered  no  opinion  upon 
this  question.  This  question  was  discussed  before 
the  lower  court  after  he  had  rendered  his  opinion,  and 
his  opinion  in  respect  to  this  phase  of  the  case  was 
orally  rendered,  and  that  is  the  reason  why  it  does 
not  appear  in  this  record. 

Counsel  for  appellants  resisted  vigorously  this 
part  of  the  decree,  but  the  court  was  of  the  opinion 
upon  the  authorities  cited  by  appellees'  counsel  that 
the  interest  of  all  parties  and  the  public  would  be  best 
subserved  in  selling  this  property  to  cut  off  the  equity 
of  redemption. 

Hammock  vs.  Loan  &  Trust  Co.,  105  L^.  S.,  77; 
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Farmers'  Loan  &  Trust  Company   vs.    Iowa 

WaterCo.,  78Fed.,  8^1; 
Pacific  Northwestern  Packing  Co.  vs.  Allen, 

116  Fed.,  312; 
Central  Trust  Co.  vs.  Sheffield,  etc.,  Ry.,  60 

Fed.,  17; 
Columbia  Finance  &  Trust  Co.  vs.  Kentucky 

Union  Ey.,  60  Fed.,  799; 
American  Loan  &  Trust  Co.  vs.  Union  Depot 

Co.,  80  Fed.,  40; 
Sioux  City  Terminal  R.  &  Co.  vs.  Trust  Co., 

82  Fed.,  137; 
National  Foundry  Co.  vs.  Oconto  Water  Co., 

52  Fed.,  45-59;  which  was  affirmed  by  the 

Circuit  Court  of  Appeals  in  59  Fed.,  20; 
McKensie  vs.  Water  Co.,  6  N.  D.,  380;  71  N.  W., 

614; 
Ten  Eyck  vs.  Pontiac,  114  Mich.,  500;  72  N.  W., 

364; 
McFadden  vs.  Mays  Landing  R.  R.,  49  N.  J. 

Equity  191;  22  At.  937; 
Seibert  vs.  Minneapolis,  etc.,  Ry.,  58  Minn.,  67; 

59  N.  W.,  827. 

The  case  of  National  Foundry  &  Pipe  Works  vs. 
Oconto  Water  Company,  52  Fed.  43,  was  decided  by 
District  Judge  Jenkins.  This  opinion  was  affirmed 
by  the  7th  Circuit  Court  of  Appeals  in  a  per  curiam 
opinion,  and  the  judges  said:  "We  concur  in  the 
opinion  and  conclusion  of  the  Circuit  Court  as  re- 
ported in  52  Fed.,  43.  The  decree  below  is  therefore 
affirmed." 
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We  desire  to  call  the  court's  special  attention  to 
this  opinion  of  Judge  Jenkins,  for  the  reason  that  it 
relates  to  mechanics'  liens,  statutory  construction 
and  what  property  is  subject  to  mechanics'  liens. 


IX. 

HAS  THIS  COURT  JURISDICTION  TO 
HEAR  AND  DETERMINE  THIS  CASE  UPON  ITS 
MERITS  OR  TO  REVERSE  THE  SAME  AS  BE- 
TWNEEN  COREY  BROS.  CONSTRUCTION  COM- 
PANY AND  UNION  PORTLAND  CEMENT  COM- 
PANY AND  THE  BIG  LOST  RIVER  IRRIGA- 
TION COMPANY,  THOUGH  MANIFEST  ERROR 
HAS  BEEN  COMMITTED? 

Though  we  have  argued  this  case  somewhat  at 
length  on  behalf  of  the  appellees,  Corey  Bros.  Con- 
struction Company  and  Union  Portland  Cement  Com- 
pany, yet  we  do  not  intend  by  this  argument  to  waive 
the  question  that  this  court  has  no  jurisdiction  to 
hear  or  determine  this  case  or  to  reverse  the  judg- 
ment and  decree  in  behalf  of  Corey  Bros.  Construc- 
tion Company  and  Union  Portland  Cement  Company 
against  the  Big  Lost  RiA^er  Irrigation  Company,  for 
the  reason  that  neither  the  Big  Lost  River  Irrigation 
Company  or  the  other  defendants  named  in  said  de- 
cree, except  the  Continental  and  Commercial  Trust 
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and  Savings   Bank,  a  corporation,    and    Frank  H. 
Jones,  are  before  this  court. 

On  the  27th  day  of  December,  1912,  the  lower 
court  entered  judgment  and  final  decree  in  behalf 
of  Corey  Bros.  Construction  Company  and  the  Union 
Portland  Cement  Company,  intervenor,  and  against 
the  Big  Lost  River  Irrigation  Company,  the  Conti- 
nental and  Commercial  Trust  and  Savings  Bank,  a 
corporation  (formerly  the  American  Trust  and  Sav- 
ings Bank,  a  corporation),  Nephi  Hansen  and  others 
as  defendants.  (Record  pages  665  to  679.)  This  de- 
cree was  in  favor  of  Corey  Bros.  Construction  Com- 
pany in  the  sum  of  $625,444.03,  and  also  in  favor  of 
the  Union  Portland  Cement  Company  in  the  sum  of 
$17,054.40  and  $500.00  costs  against  the  Big  Lost 
River  Irrigation  Company,  and  adjudged  said  sums 
to  be  a  Ken  upon  said  property  described  in  said  de- 
cree, and  that  said  sums  of  money  were  superior  to 
the  mortgage  liens  of  the  Continental  and  Commer- 
cial Trust  and  Savings  Bank,  a  corporation,  and 
Frank  H.  Jones,  as  Trustees,  and  any  other  liens  that 
the  balance  of  the  defendants  might  have  who  are 
named  in  said  decree.    (Rec.  665.) 

On  March  26,  1913,  the  defendants,  the  Conti- 
nental and  Commercial  Trust  and  Savings  Bank,  a 
corporation,  and  Frank  H.  Jones,  trustees,  filed  their 
petition  for  appeal,  which  appeal  on  the  same  day 
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was  allowed  by  the  judge  of  the  lower  court.    (Rec. 
pages  679-680.) 

On  the  same  day  the  Continental  and  Commer- 
cial Trust  and  Savings  Bank,  a  corporation,  and 
Frank  H.  Jones  filed  and  served  their  assignments 
of  error  upon  counsel  for  Corey  Bros.  Construction 
Company  and  the  Union  Portland  Cement  Company. 
(Rec.  pages  681  to  690.) 

On  the  same  day  said  trustees  as  appellants  gave 
a  written  undertaking  to  Corey  Bros.  Construction 
Company  and  the  Union  Portland  Cement  Company 
for  $500.00,  which  undertaking  was  approved  and 
filed  on  March  26, 1913.    (Rec.  pages  690  to  692.) 

On  said  March  26,  1913,  the  court  issued  a  cita- 
tion directed  to  Corey  Bros.  Construction  Company 
and  the  Union  Portland  Cement  Company,  which 
citation  was  served  on  the  same  day  on  counsel  for 
Corey  Bros.  Construction  Company  and  Union  Port- 
land Cement  Company. 

So  it  appears  from  the  record  in  this  court  that 
the  only  parties  who  are  properly  before  this  court 
are  the  Continental  and  Commercial  Trust  and  Sav- 
ings Bank  and  Frank  H.  Jones  as  aj^pellants  and 
Corey  Bros.  Construction  Company  and  Union  Port- 
land Cement  Company  as  appellees.  Tlie  Big  Lost 
River  Irrigation  Company,  the  principal  defendant, 
and  James  E.  Clinton,  Receiver  of  said  company,  and 
the  other  defendants  are  not  l^efore  this  court. 
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This  case  was  tried  at  Boise  City  in  the  state  of 
Idaho  aud  was  commenced  and  tried  in  what  is  known 
as  the  Central  Division  for  hearing  and  trying  the 
cases  in  the  United  States  Court  in  and  for  the  state 
of  Idaho.  This  central  division  has  two  terms  of  the 
United  States  District  Court,  one  commencing  on  the 
second  Monday  in  March  and  the  other  on  the  sec- 
ond Monday  in  September  of  each  year. 

So  that  it  affirmatively  appears  from  the  record 
that  is  on  file  in  this  court  that  the  appeal  in  this  case 
was  not  taken  in  open  court;  neither  was  it  taken  at 
the  same  term  of  court  in  which  the  decree  Avas  ren- 
dered. 

This  record  further  shows  that  there  was  no  no- 
tice given  or  served  by  the  appellants  upon  the  other 
defendants  and  their  refusal  to  join  in  this  appal. 
Neither  does  the  record  show  that  there  has  been  anji 
severance.  This  being  so,  the  Big  Lost  River  Irriga- 
tion Company  and  the  receiver  of  said  company  and 
the  other  defendants  are  not  before  this  court  for 
any  purpose,  either  as  appellants  or  as  appellees.  For 
this  reason  this  court  would  have  no  jurisdiction  to 
reverse  this  decree  as  it  stands  between  Corey  Bros. 
Construction  Company  and  Union  Portland  Cement 
Company,  and  the  Big  Lost  River  Irrigation  Com- 
pany and  the  other  defendants. 

The  Supreme  Court  of  the  United  States  In  Re 
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Metropolitan  Trust  Co.,  218  U.  S.  Report,  page  320, 

speaking-  through  Justice  Hughes,  said ; 

"The  decision  of  tlie  Cii'cuit  Court  of  Ap- 
peals, in  reversing  the  iinal  decree  and  in  di- 
recting the  remand  to  the  state  court,  was,  of 
course,  subject  to  the  necessary  limitation  that 
it  could  apply  only  to  the  parties  who  had  been 
brought  before  that  court.  It  had  no  other 
I)urport.  It  is  one  of  'the  ordinary  rules  re- 
specting appeals'  that  'all  the  parties  to  the 
record,  who  appear  to  have  any  interest  in 
the  order  or  ruling  challenged,  must  be  given 
an  opportunity  to  be  heard  on  such  appeal.' 
Davis  vs.  Mercantile  Trust  Co.,  152  U.  S.  590, 
593.  See  also  Terry  vs.  Abraham,  93  U.  S.  38; 
Wilson  vs.  Kiesel,  164  U.  S.  248,  251.  If  a  party 
has  not  had  this  opportunity  he  is  not  bound; 
as  to  him  an  essential  element  of  appellate  jur- 
isdiction is  lacking.  Accordingly^  when  the 
decree  was  entered  in  the  court  below  upon  the 
mandate  of  the  Cii'cuit  Court  of  Appeals,  the 
Trust  Compan}^  was  expressly  excepted  from 
its  operation." 

Again  this  court  has  no  right  to  liear  or  deter- 
mine this  case  ux3on  its  merits,  but  should  dismiss  the 
appeal. 

The  testimony  in  this  case  is  a  joint  decree  as 
against  the  defendants.  It  orders  a  certain  amount 
of  money  to  be  paid,  and  in  the  event  that  said  money 
is  not  paid,  that  certain  property  in  which  all  the  de- 
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fendants  claim  some  interest  be  sold  out  to  satisfy 
said  judgment,  and  it  specially  forecloses  out  what- 
ever interest  the  Big  Lost  River  Irrigation  Company 
or  the  Continental  and  Commercial  Trust  and  Sav- 
ings Bank  and  Frank  H.  Jones,  trustees,  or  the  other 
defendants  may  have  in  and  to  said  property. 

This  court  in  the  case  of  Puget  Sound  Naviga- 
tion Co.  vs.  Lavendar  et  aL,  156  Fed.,  361,  speaking 
through  Justice  Gilbert,  said: 

"This  court  is  bound  to  inquire,  first,  as 
to  its  own  jurisdiction,  and,  second,  as  to  the 
jurisdiction  of  the  court  from  which  the  rec- 
ord comes,  and  this  even  when  the  question  is 
not  raised  b}^  the  parties  to  the  action.    M.  C. 

&  L.  M.  Ry.  Co.  vs.  Swan,  111  U.  S.,  379." 

Again  this  court  in  Copland  et  al  vs.  Waldron, 
133  Fed.,  217,  speaking   through   Justice    Hawley, 

said : 

"Appellants  admit  that  the  decree  ap- 
pealed from  is  joint,  and  that  a  joint  decree 
should  be  appealed  from  by  all,  or  severance 
made;  that  the  fact  that  Pirie  did  not  appear 
in  the  lower  court  furnishes  no  excuse  for  ap- 
pellants leaving  him  out  on  the  appeal;  and 
that  this  court  has  the  power  to  dismiss  the 
appeal  for  want  of  his  presence.  But  appel- 
lants claim  that  the  contention  of  ai^pellee  that 
this  court  has  no  power  to  bring  the  omitted 
party  in  is  not  correct. 

We  are  of  opinion  that  the  facts  of  this 
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case  bring  it  within  the  rule  announced  by  the 
Supreme  Court  in  Estis  vs.  Trabue,  128  U.  S. 
225,  229,  9  Sup.  Ct.  58,  32  L.  Ed.  437.  After 
holding  that  a  writ  of  error,  in  which  the  plain- 
tiff and  defendants  were  designated  merely  by 
the  name  of  a  firm  containing  the  expression 
'&  Co.,'  was  not  sufficient  to  give  the  court  jur- 
isdiction, but,  inasmuch  as  the  record  disclosed 
the  names  of  the  persons  composing  the  firm, 
allowed  the  writ  to  be  amended,  under  section 
1005  of  the  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  p.  714),  the  court  said: 

"But  there  is  another  difficulty  in  the 
present  case,  which  cannot  be  reached  by  an 
amendment  in  or  by  this  court  under  section 
1005.  The  judgment  is  distinctly  one  against 
the  claimants,  and  C.  F.  Robinson  and  John  W. 
Dillard,  their  sureties  in  theii"  'forthcoming 
bond,'  jointly,  for  a  definite  sum  of  money. 
There  is  nothing  distributive  in  the  judgment, 
so  that  it  can  be  regarded  as  containing  a  sepa- 
rate judgment  against  the  claimants  and  an- 
other separate  judgment  against  the  sureties 
or  as  containing  a  judgment  against  the  sure- 
ties, payable  and  enforceable  only  on  a  failure 
to  recover  the  amount  from  the  claimants ;  and 
execution  is  awarded  against  all  of  the  parties 
jointly.  *  *  *  It  is  well  settled  that  all  the 
parties  against  whom  a  judgment  of  this  kind 
is  entered  must  join  in  a  writ  of  error,  if  any 
one  of  them  takes  out  such  writ,  or  else  there 
must  be  a  proper  summons  and  severance,  in 
order  to  allow  of  the  prosecution  of  the  writ 
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by  any  less  than  the  whole  number  of  the  de- 
fendants against  whom  the  judgment  is  en- 
tered. *  ^  ^  Wliere  tliere  is  a  substantial 
defect  in  a  writ  of  error,  ^vhich  this  court  can- 
not amend,  it  has  no  jurisdiction  to  try  the 

case.    *    *    *    It  will  then,  of  its  own  motion, 

dismiss  the  case,  without  awaiting  the  action 

of  a  party." 

This  court  in  the  case  of  Farmers'  Loan  &  Trust 

Co.  vs.  Longworth,  76    Fed.,    Rep.,    609,    speaking 

through  Circuit  Court  Justice  Gilbert,  said: 

"In  a  suit  pending  in  the  Circuit  Court 
for  the  district  of  Washington,  in  which  the 
Farmers'  Loan  &  Trust  Company,  as  complain- 
ant, sought  to  foreclose  its  mortgage  against 
the  Northern  Pacilic  Railroad  Company  and 
other  defendants,  Henry  Ives,  Henry  Rouse 
and  H.  C.  Payne  were  appointed  receivers  of 
the  railroad  Gomi>aiiv,  and  thereafter  Andrew 
F.  Burleigh  was  substituted  as  sole  receiver,  in 
their  stead.  During  said  receivership  the  ap- 
pellees in  this  case,  Longworth,  Bellinger,  and 
Raskey  and  wife,  obtained  three  several  judg- 
ments against  the  Northern  Pacific  Railroad 
Company  on  liabilities  incurred  by  the  com- 
pany before  the  foreclosure  suit  was  com- 
menced. On  the  11th  day  of  August,  1894,  they 
intervened  in  the  foreclosure  suit,  and  miited 
in  a  petition  to  the  court  for  an  order  requiring 
the  receiver  to  pay  them  their  respective  judg- 
ments. L^pon  this  intervention  the  Farmers' 
Loan  &  Trust  Company  answered  the  petition, 


setting  forth  its  mortgage  liens  upon  the  prop- 
erty of  the  Northern  Pacific  Railroad  Com- 
pany; alleging  that  the  judgments  against  the 
railroad  comjjany  in  favor  of  the  ^petitioners 
were  obtained  upon  liabilities  that  attached 
subsequently  to  the  date  of  the  mortgage  liens, 
and  that  from  and  after  August  1,  1893,  the 
Northern  Pacific  Railroad  Compan}^  had  been 
insolvent,  and  that  its  property  in  the  hands 
of  the  receiver  was  inadequate  to  pay  the  mort- 
gage debt,  and  that  the  judgments  were  not  en- 
titled to  priority  over  the  mortgages.    On  the 
18th  of  December,  1895,  a  final  order  was  made 
by  the  court,  dii^ecting  Andrew  F.  Bm'leigh,  as 
receiver,  to  pay  the  judgments.    On  January 
20  the  Farmers'  Loan  &  Trust  Company  pre- 
sented in  the  Circuit  Court  its  i3etition  for  an 
appeal,  and  the  appeal  was  allowed.    Upon  the 
same    date     it     filed     its     three     separate 
bonds    to    said    Longworth,    Bellinger,    and 
Raske\^   and   wife,    for   the    costs    and  dam- 
ages    that    might     be     awarded    them     on 
the  appeal.     Citation  was  issued,  directed  to 
Longworth,  Raskey  and  wife,  and  Bellinger, 
and  was  served  upon  them  on  the  21st  day  of 
Januarj^,  1S96.    Neither  the  Northern  Pacific 
Railroad  Company,  nor  Andrew  F.  Burleigh, 
receiver,  joined  in  the  appeal;  nor  were  they, 
or  either  of  them,  served  with    the    citation. 
After  the  appeal  was  perfected  in  this  court, 
and  after  a  motion  had  been  filed  by  the  appel- 
lees to  dismiss  the  same,  the  receiver,  by  his 
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attorne}^,  entered  in  this  court  his  appearance 
and  consent  to  the  appeal. 

"In  the  case  of  Owings  vs.  McKincannon,  7 
Pet.  399,  a  decree  had  been  entered  in  the  court 
below,  dii'ecting  the  defendants  to  release  to 
the  complainant  their  right  and  title  to  certain 
real  estate.  A  portion  only  of  the  defendants 
appealed.    The  court  said: 

"Upon  principle,  it  would  seem  reasonable 
that  the  whole  cause  ought  to  be  brought  be- 
fore the  court,  and  that  all  the  parties  who  are 
united  in  interest  ought  to  unite  in  the  ap- 
peal." 

And  referring  to  the  act  of  1803  (2  Stat. 
244) ,  providing  for  appeals  in  equity  cases,  the 
court  said: 

"The  language  of  the  act  which  gives  the 
appeal  apj^ears  to  us  to  require  that  it  should 
be  prosecuted  by  the  same  parties  who  would 
have  been  necessary  in  a  writ  of  error." 

"In  Masterson  vs.  Herndon,  10  Wall.  416, 
a  bill  of  peace,  and  for  the  conveyance  of  a  pre- 
tended title  to  a  tract  of  land,  was  filed  against 
one  Maverick  and  one  Herndon;  and  the  de- 
cree was  that  complainant  have  and  recover 
from  the  said  Maverick  and  the  said  Herndon 
the  said  tract  of  land,  and  quited  the  complain- 
ant's title  to  the  same.  From  this  decree 
Herndon  appealed,  and,  in  his  petition  for  ap- 
peal, alleged  that  his  co-defendant  refused  to 
prosecute  the  appeal  with  him.  In  ordering 
the  appeal  dismissed  in  the  Supreme  Court, 
Mr.  Justice  Miller  said; 
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"In  cliancery  cases,  all  the  parties  against 
whom  a  joint  decree  is  rendered  must  join  in 
the  appeal,  or  they  will  be  dismissed.  There  are 
two  reasons  for  this:  (1)  That  the  successful 
party  may  be  at  liberty  to  proceed  in  the  en- 
forcement of  his  judgment  or  decree  against 
the  parties  who  do  not  desire  to  have  it  re- 
viewed; (2)  that  the  appellate  tribunal  shall 
not  be  requii'ed  to  decide  a  second  or  third  time 
the  same  question,  on  the  same  record.  *  *  * 
We  do  not  attach  importance  to  the  technical 
mode  of  proceeding  called  'summons  and  sev- 
erance. '  We  should  have  held  this  apj)eal  good 
if  it  had  appeared  in  any  wa}"  by  the  record 
that  Maverick  had  been  notilied  in  writing  to 
appear,  and  that  he  had  failed  to  appear,  or, 
if  appearing,  had  refused  to  join.  But  the  mere 
allegation  of  his  refusal,  in  the  petition  of  ap- 
should  be  a  written  notice,  and  due  serve,  or 
the  record  should  show  his  appearance 
and  refusal,  and  that  the  court  on  that 
ground  granted  an  appeal  to  the  party 
who  prayed  for  it,  as  to  his  own  in- 
terest. Such  a  proceeding  would  remove 
the  objections  made  to  permitting  one  to 
appeal  without  joining  the  other;  that  is,  it 
would  enable  the  court  below  to  execute  its 
decree  so  far  as  it  could  be  executed  on  the 
party  who  refused  to  join,  and  it  would  estop 
that  party  from  bringing  another  appeal  for 
the  same  matter.  The  latter  point  is  one  to 
which  this  court  has  ahvays  attached  much  im- 
portance, and  it  has  strictly  adhered  to  the  rule 
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under  ^vhich  this  case  must  be  clisuiissed,  and 
also  to  the  general  proposition  that  no  decree 
can  be  apj)ealed  from  which  is  not  final,  in  the 
sense  of  disposing  of  the  wliole  matter  in  con- 
troversy, so  far  as  it  has  been  possible  to  ad- 
here to  it  without  hazarding  the  substantial 
rights  of  parties  interested." 

"In  Hardee  vs.  Wilson,  146  U.  S.  179,  13 
Sup.  Ct.  39,  Wilson,  the  complainant,  filed  his 
bill  against  Minor  and  his  wife  and  Hardee,  al- 
leging that  a  conveyance  of  land  made  by  the 
said  Minor  to  himself  as  trustee  for  his  wife, 
and  a  certain  other  deed  of  the  same  lands  sub- 
sequently made  to  Hardee,  were  without  con- 
sideration, and  that  they  were  made  with  the 
intention  of  putting  said  lands  beyond  reach 
of  creditors,  of  whom  the  complainant  was  one. 
A  decree  was  entered  holding  that  the  decree 
in  favor  of  JMinor  and  his  wife  was  void,  and 
that  the  deed  to  Hardee  was  security  only  for 
a  certain  debt  due  him.  Hardee  appealed,  but 
his  co-defendants  did  not  join  in  the  appeal, 
nor  were  they  made  parties  thereto.  It  was 
held  that  Minor  and  his  wife  were  necessary 
parties  to  the  appeal,  and  the  appeal  was  mt- 
cordingly  dismissed." 

In  the  case  of  Davis  vs.  Mercantile  Trust  Co.,  152 

U.  S.,  590,  the  Supreme  Court  of  the  United  States, 

speaking  through  Justice  Brewer,  on  page  594,  said: 

"Neither  does  the  appeal  from  the  decree 
stand  in  anv  better  condition.    In  a  decree  for 
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the  foreclosure  of  a  mortgage  the  two  parties 
principally  and  primarily  interested  are  the 

mortgagee  and  the  mortgagor.  No  third  party 
should  be  permitted  to  disturb  such  a  decree 
unless  and  until  both  mortgagee  and  mort- 
gagor are  given  an  opportunity  to  be  heard. 
The  mortgagor  may  be  unwilling  that  the  de- 
cree should  be  set  aside,  notwithstanding  ir- 
regularities in  prior  proceedings,  for  fear  that 
on  a  subsequent  hearing  a  larger  sum  may  be 
decreed  against  him.  It  is  not  necessary  in  any 
given  case  to  determine  that  his  interests 
would  or  would  not  be  promoted  by  the  setting 
aside  of  the  decree;  it  is  enough  that  in  that 
matter  he  has  a  direct  interest,  and  because  of 
this  interest  common  justice  requires  that  no 
change  shall  be  made  in  the  terms  of  that  de- 
cree, nor  shall  it  be  set  aside,  without  giving 
him  a  chance  to  be  heard  in  its  defense.  Or- 
dinarily it  may  be  presumed  that  all  the  par- 
ties to  the  record  are  interested,  and  so  it  is 
often  said  that  all  such  parties  must  be  joined 
as  appellants  or  ai)pellees,  plaintiffs  in  error 
or  defendants  in  error;  but  it  is  unnecessary  to 
rest  this  case  upon  the  mere  fact  that  the  mort- 
gagor in  this  case  was  a  party  to  the  record — 
the  only  defendant  in  the  first  instance.  It  was 
not  only  such  a  party,  but  is  also  one  directly 
and  vitally  interested  in  the  question  whether 
the  decree  of  foreclosure  and  sale  shall  stand, 
and  yet  it  is  not  before  us.  The  trustee  is  the 
only  obligee  named  in  the  appeal  bond,  and 
while  the  citation  on  its  face  runs  to  all  the 
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parties  to  the  record,  it  was  not  served  on  the 
mortgagor,  the  Kenawha  &  Ohio  Railway  Com- 
pan}'-,  and  that  company  has  never  been 
brought  into  this  court,  and  never  entered  an 
appearance  here.    This  is  fatal  to  the  appeal." 

The  last  case  quoted  involved  the  foreclosure  of 
a  mortgage  in  which  parties  who  claimed  certain  in- 
terests were  interested,  and  is  directly  in  point. 

In  the  case  of  Loveless  vs.  Ransom,  107  Fed., 

627,  Circuit  Judge  Jenkins,  speaking  for  the  Seventh 

Circuit,  said: 

' '  The  rule  is  firmly  established  that,  where 
a  judgment  or  decree  is  joint,  all  the  parties 
against  whom  it  is  rendered  must  join  in  the 
writ  of  error  or  appeal,  unless  there  be  sum- 
mons and  severance,  or  the  equivalent.  Wil- 
liam vs.  Bank,  11  Wlieat.  414;  O wings  vs.  Kin- 
cannon,  7  Pet.  399;  Wilson  vs.  Insurance  Co., 
12  Pet.  140;  Smyth  vs.  Strader,  12  How.  327; 
Masterson  vs.  Herndon,  10  Wall,  416;  The  pro- 
tector, 11  Wall,  82;  Hampton  vs.  Rouse,  13 
Wall,  187;  Simpson  vs.  Greeley,  20  Wall,  152; 
Feibelman  vs.  Packard,  108  U.  S.  14;  Estis  vs. 
Trabue,  128  U.  S.  225;  Downing  vs.  McCartney, 
131  U.  S.  xcviii;  Mason  vs.  U.  S.  136  U.  S.  581; 
Dolan  vs.  Jennings,  139  U.  S.  385;  Hardee  vs. 
Wilson,  146  U.  S.  179;  Ingelhart  vs.  Stansbury, 
151  U.  S.  68;  Davis  vs.  Trust  Co.,  152  U.  S.  590; 
Sipperly  vs.  Smith,  155  U.  S.  86;  Railway  Co. 
vs.  Evans,  175  U.  S.  723;  Fordyce  vs.  Trigg, 
175  U.  S.  723. 
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The  Supreme  Court  has  declared  that  the 
matter  is  jurisdictional,  aud  may  be  raised  at 
any  time  before  final  disposition  of  the  appeal; 
and  we  have,  in  conformity  with  that  ruling,  so 
held  in  this  court.  Hook  vs.  Trust  Co.,  36  C.  C. 
A.  645;  Kidder  vs.  Safe  Deposit  Co.  (C.  C.  A.) 
105  Fed.  821. 

Provident  Life  &  Trust  Co.  of  Philadelphia  vs. 
Camden  &  T.  Ry.  Co.  et  al,  177  Fed.  854. 

For  the  foregoing  reasons  the  judgment  of  the 
lower  court  should  be  affirmed  or  this  appeal  dis- 
missed. 

Respectfully  submitted, 
H.  H.  HENDERSON, 
Attorney  for  Appellees. 


NOTE — The  case  of  Shields  vs.  Barrows  is  re- 
ferred to  in  the  printed  record  as  58  Fed.  129  and  it 
should  be  58  U.  S.  129,  Rec.  647,  Judge  Dietrich's 
opinion. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2264. 

CONTINENTAL   &    COMMERCIAL    TRUST    & 

SAYINGrS     BANK,     a     Corporation,     and 
FRANK  H.  JONES,  Trustees, 

Appellants, 

vs. 

COREY  BROS.  CONSTRUCTION  COMPANY, 
a  Corporation,  and  UNION  PORTLAND 
CEMENT  COMPANY,  a  Corporation, 

Appellees. 

Reply  Brief  for  Appellants. 
First. 

Counsel  for  appellee  makes  tlie  point  that  this 
Court  is  without  jurisdiction  to  hear  this  appeal  be- 
cause the  other  defendants  than  the  appellants  (the 
Irrigation  Company  and  the  lien  claimants)  were 
not  cited. 

The  decree  in  this  case  was  not  a  joint  one  against 
all  defendants.  The  Irrigation  Company  w^as  de- 
creed to  pay  money  to  complainant.  As  to  the  ap- 
pellants, the  decree  merely  found  their  lien  was  in- 
ferior to  that  of  complainant  and  interv^enor.  A 
similar  finding  was  made  as  to  the  other  defendants. 
The  decree  not  being  joint,  the  presence  of  all  de- 
fendants is  not  jurisdictional. 

The  most  that  can  be  said  against  considering  the 
present  appeal,  is  that  there  is  a  theoretical  possi- 
bility that  other  defendants  might  appeal.     That  the 


possibility  is  merely  theoretical  is  obvious  from  tbe 
admitted  insolvency  of  the  Irrigation  Company,  the 
fact  that  it  remained  supine  in  the  trial  court,  and 
that  the  other  defendants  did  nothing  further  in  that 
court  than  to  show  that  they  were  lien  claimants 
with  suits  pending  in  the  Idaho  courts  to  foreclose 
the  same. 

Under  such  circumstances  this  Court,  we  submit, 
should  not  dismiss  the  appeal,  and  thereby  merely 
cause  further  delay  and  expense  to  the  litigants,  and 
further  unnecessary  work  for  the  Court.     See 

Coler  vs.  Allen,  114  Fed.  609. 

Winters  vs.  United  States,  207  U.  S.  564. 

Brewster  vs.  Wakefield,  22  How.  118,  16  L.  Ed. 
301. 

Gilfillon  vs.  McKee,  159  U.  S.  303. 

Moreover,  no  motion  to  dismiss  this  appeal  has 
been  filed  pursuant  to  Eule  21  of  this  Court.  Hence, 
the  point  (not  being  jurisdictional)  is  waived. 

Appellant's  time  to  appeal  does  not  expire  until 
June  23d.  If,  therefore,  this  Court  should  conclude 
to  dismiss  this  appeal,  we  respectfidly  ask  that  it  he 
done  in  time  to  permit  us  to  perfect  a  neiv  appeal. 

Second. 

Opposing  counsel  takes  the  view  that  the  evidence 
shows  that  the  dam's  foundation  is  inadequate,  and 
that  such  defect  is  due  to  faulty  plans;  and  that 
hence  the  leaking  of  the  superstructure,  concededly 
due  to  Corey's  departure  from  the  contract,  is  imma- 
terial. For  the  sake  of  the  argument,  admitting  the 
premises  to  be  true,  this  is  to  say  that  if  the  owner 
of  a  foundation  contracts  with  a  builder  for  the  erec- 


tion  thereon  of  a  substantial  house,  the  builder  may 
depart  from  the  plain  terms  of  the  contract  and 
thus  produce  an  unsubstantial  house,  unfit  to  live 
in;  and  then  enforce  a  lien  upon  the  whole  on  the 
theory  that  there  is  a  question  about  the  stability 
of  the  foundation,  and  that  hence  a  better  house 
would  not  benefit  the  owner.  This  position  is  op- 
posed not  only  to  the  authorities  cited  on  pages 
66  to  71  of  our  brief  (and  appellee  has  not  even  at- 
tempted to  micet  them),  but  also  to  the  plain  logic  of 
the  situation.  The  owner,  having  contracted  for  a 
substantial  house,  cannot  be  put  off  with  less;  but, 
on  the  contrary,  is  entitled  to  take  his  chances  on  the 
questionable  foundation,  or  to  strengthen  it  beyond 
question,  whichever  he  may  elect;  thus  having  it  in 
his  discretion  to  make  the  whole  structure  absolutely 
safe,  or  leave  uncertain  the  safety  of  a  part. 

In  this  case  the  evidence  shows  witJiout  dispute 
(see  Storrow's  testimony)  that  all  question  of  the 
safety  of  the  foundation  of  this  dam  could  be  re- 
moved by  the  digging  and  back-filling  of  a  trench 
twenty  feet  deep  at  the  upper  toe  of  the  dam.  Must 
the  Court  say  that  the  owTier  shall  not  (assuming 
that  the  defect  in  the  foundation  is  the  owner's 
fault)  have  the  privilege  of  so  securing  the  founda- 
tion, and  thus  acquiring  a  perfectly  good  dam,  but 
that,  ha\dng  committed  a  curable  fault  in  the  founda- 
tion, it  must  for  that  reason  pay  for  a  fatally  defect- 
ive superstructure  *? 

Appellee  presents  no  excuse  for  this  fatal  defect 
in  the  superstructure  except  the  acquiescence  of  the 
friendly  Drummond,  and  his  alleged  authority  to 
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** interpret"  the  contract,  plans  and  specifications. 
It  is  elementary  law  tliat  plain  provisions  do  not 
require  or  permit  of  interpretation.  This  contract 
was  not  obscure  in  its  provisions  as  to  dmnping  from 
diagonal  trestles. 

If  Drummond  had  authority  to  cause  the  rejection 
of  work  that  was  poor,  or  violated  a  specific  pro- 
vision of  the  contract,  that  did  not  bind  the  owner 
to  accept  such  work  if  Drummond  failed  to  reject 
it.  This  power  to  the  engineer  was  merely  an  ad- 
ditional safeguard  to  the  owner.  (See  United  States 
vs.  Walsh,  115  Fed.  701,  and  the  other  cases  appear- 
ing in  our  brief,  pages  62  to  65.) 

Third. 

Appellee  says  that  the  first  answer  filed  on  behalf 
of  the  bondholders'  trustees  did  not  specifically  point 
out  the  faults  in  the  work  of  complainant;  that  the 
first  answer  was  like  the  answer  of  the  Irrigation 
Company,  and  that  these  specific  departures  ap- 
peared in  the  amended  answer  filed  one  year  later. 

In  answer  we  say,  firsts  that  paragraph  9  of  the 
first  answer  specifically  denied  that  complainant  ob- 
served its  contract  in  constructing  the  works;  and, 
second f  that  by  opposing  counsel's  own  admission, 
this  intervening  year,  during  which  this  litigation  lay 
quiescent  was  consum.ed  in  negotiations  for  a  settle- 
ment which  would  permit  the  raising  of  money  to 
rebuild  and  complete  the  dam.  Pending  such  nego- 
tiations it  is  not  strange  that  the  interested  parties 
refrained  from  unnecessarily  making  public  record 
of  the  deplorable  condition  of  this  dam. 

Appellee  also  claims  that  Rosecrans  and  Ralph 


Arnold  (both  of  the  Arnold  Co.)  in  1910  admitted 
that  Corey  Bros.'  work  on  this  dam  was  well  done. 
Not  only  do  both  Eosecranz  and  Ealph  Arnold  deny 
any  such  statements,  but  they  also  deny  all  personal 
knowledge,  Rosecranz  not  having  seen  the  works  for 
one  year,  and  Arnold  never  having  seen  the  tvorhs 
and  not  heing  an  engineer.  (See  affidavits  of  Rose- 
cranz and  Arnold,  Rec.  148-149).  If  these  two  wit- 
nesses, having  no  conceivable  interest  so  to  do,  falsely 
denied  those  alleged  admissions,  then  it  is  a  com- 
plete answer  to  counsel's  inferences  to  say,  first,  that 
these  men  got  whatever  information  they  had  from 
the  subservient  Druim:nond,  and  their  misinforma- 
tion would  not  have  been  surprising;  and,  second, 
that  Trowbridge  &  Niver  Co.  had  recently  ceased 
business  because  of  insolvency  (see  Wayman's  testi- 
mony, p.  448  et  seq.),  and  efforts  were  being  made 
to  refinance  the  system  through  other  sources;  and 
the  claim  is  made  that  to  aid  this  attempted  refinan- 
cing, Ralph  Arnold  and  Rosecranz,  both  of  whom 
admittedly  lacked  all  personal  knowledge,  denied  the 
State's  claim  that  Corey's  work  was  bad.  These 
alleged  admissions  of  Rosecranz  and  Ralph  Arnold 
were  not  assei^ed  to  impeach  their  testimonj^;  they 
were  in  no  position  to  make  admissions  for  the  Irri- 
gation Company  (Rosecranz  had  already  left  the  Ar- 
nold Co.)  ;  the  statements,  if  made,  were  not  made 
under  convincing  circumstances;  did  not  tend  to  im- 
peach the  witnesses,  and  as  substantive  proof  of  the 
sufficiency  of  the  dam,  or  the  compliance  by  Corey 
with  his  contract,  they  are,  we  submit,  utterly  with- 
out weight. 
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Fourth. 

The  carelessness  of  opposing  counsel  in  handling 
the  evidence  led  him,  in  his  oral  argument,  into  one 
error  which  we  cannot  properly  omit  to  mention. 
He  said  that  Eosecranz  said,  in  speaking  of  the  work 
of  complainant  on  this  system,  "I  have  no  fault  to 
find."  If  this  statement  were  accurate  it  would^  be 
significant  indeed.  The  fact  is,  however,  that  this 
statement  applied  to  the  work  that  Rosecranz  saw  in 
progress  almost  one  year  before  the  State  stopped 
the  work  on  the  dam,  and  before  this  diagonal  dump- 
ing was  begun.  (Eec,  379.)  And  it  apparently  re- 
ferred to  work  on  the  headgates  of  canals. 

Fifth. 

Appellee  lays  stress  on  the  fact  that  Corey  received 
an  estimate  after  the  State  had  stopped  work  upon 
the  dam.  The  inference  is  drawn  that  this  was  in 
the  nature  of  a  final  certificate.  The  record  shows, 
however,  that  this  was  merely  the  usual  monthly 
estimate  for  work  done  during  that  month — madfe 
in  the  usual  course  of  business,  and  while  the 
interested  parties  were  trying  to  lefinance  after 
the  failure  of  Trowbridge  &  Niver  Co.,  so  as  to 
be  in  position  to  induce  the  State  to  permit 
the  resumption  of  the  work  and  the  rebuilding  of 
the  dam.  The  issuance  of  that  certificate  has  no 
legal  significance  (see  authorities  cited),  and  as  evi- 
dence of  compliance  by  Corey,  the  circumstances  are 
such,  we  submit,  as  to  give  it  no  weight. 

Sixth. 

During  the  oral  argum'cnt,  appellee's  counsel  in 
words  admitted  that  complainant  has  no  lien  on  the 


water  contacts  whicih  are  assigned  to  these  appel- 
lants as  securit}^  for  the  bonds. 

Why,  then,  should  the  decree  so  read  as  to  cloud 
our  title  to  these  contracts f 

The  bill  of  complaint  asks  that  these  contracts  be 
sold.  Complainant's  counsel  stated  as  frankly  to  the 
District  Court  as  he  had  stated  here,  that  although 
asking  that  relief  he  did  not  expect  it.  It  therefore 
should  not  be  necessary  to  argue  that  complainant  is 
not  entitled  to  it.  Those  $1,800,000  of  water  con- 
tracts (constituting  mortgages  upon  the  water  rights 
acquired  by  the  settlers  from  the  Irrigation  Com- 
pany and  upon  the  lands  to  be  watered)  are  an  asset 
in  the  hands  of  the  tinistees.  The  Couii:  below, 
though  requested,  refused  to  so  modif.y  complainant's 
draft  of  decree  as  to  show  that  this  collateral  in  our 
hands  was  not  to  be  sold,  nor  our  rights  therein 
affected;  but  preferred  to  leave  that  to  future  litiga- 
tion. We  submit  that  to  leave  to  future  litigation 
between  one  of  these  parties  and  the  successor  to  the 
other,  a  question  that  can  be  settled  now;  and  while 
clouding  our  title  to  this  collateral,  leaving  the  whole 
mjatter  in  such  shape  that  a  purchaser  would  frame 
his  bid  with  reference  to  the  certainty  that  he  was 
purchasing  a  lawsuit,  is  unjustifiable  from  every 
standpoint.  If  our  title  to  that  collateral  is  not  to  be 
affected  as  asked  in  the  bill,  the  decree  should  so 
state.  If  the  basis  of  that  collateral  (viz.,  the  title 
of  the  settlers)  is  to  be  affected,  then  those  settlers 
should  be  made  parties.     If  that  basis  is  not  to  be 
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wiped  out,  the  interest  of  the  bondholders  demands 
that  the  decree  should  so  state. 

Respectfully  submitted, 
MAYER,  MEYER,  AUSTRIAN  &  PLATT, 
AMOS  C.  MILLER, 
RICHARDS  &  HAGA, 
For  Appellants. 
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2  San  Pedro  etc.  Railroad  Company 

Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States  of  America,  to 
the  Judges  of  the  District  Court  of  the  United 
States,  Southern  District  of  California,  South- 
ern Division,  Greeting: 
Because  in  the  record  and  proceedings,  and  also 
in  the  rendition  of  the  verdict  and  judgment  of  a 
plea  which  is  in  the  said  District  Court  before  you, 
between  San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company,  plaintiff  in  error,  and  Martini  Da- 
vide,  defendant  in  error,  a  manifest  error  hath  hap- 
pened to  the  great  damage  of  the  said  plaintiff  in 
error,  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company,  as  by  its  complaint  appears,  and  it  being 
fit  that  the  error,  if  any  there  hath  been,  should  be 
duly  corrected  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  you  are  hereby 
commanded,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  the  City 
of  San  Francisco,  in  the  State  of  California,  on  the 
18th  day  of  March  next,  in  the  Circuit  [5]  Court 
of  Appeals,  to  be  then  and  there  held,  that  the  rec- 
ord and  proceedings  aforesaid  be  inspected,  the  said 
United  States  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what 
of  right  and  according  to  the  law  and  custom  of  the 
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United  States  should  be  done. 

Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  17th  day  of 
February,  in  the  year  of.  our  Lord  one  thousand  nine 
hundred  and  thirteen,  and  of  the  Independence  of 
the  United  States,  the  one  hundred  and  thirty- 
seventh. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of   the  United   States, 
Southern  District  of  California,  Southern  Divi- 
sion. 
The  above  writ  of  error  is  hereby  allowed. 
Dated,  the  17th  day  of  February,  1913. 

OLIN  WELLBORN, 
Judge. 

I  hereby  certify  that  a  copy  of  the  within  writ  of 

error  was  on  the day  of ,  1913,  lodged 

in  the  clerk's  office  of  the  said  District  Court  of 
the  United  States,  Southern  District  of  California, 
Southern  Division  for  the  said  Defendant  in  Error. 


Clerk  of  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Southern  Divi- 
sion.    [6] 

I  hereby  certify  that  a  copy  of  the  within  writ  of 
error  was  on  the  17th  day  of  February,  1913,  lodged 
in  the  clerk's  office  of  the  said  United  States  District 
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Court  for  the  Southern  District  of  California,  South- 
ern Division,  for  the  said  defendant  in  error. 

WM.  M.  VAN  DYKE, 
Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia. 

By  Clias.  N.  Williams, 
Deputy. 

[Endorsed]:  No.  1636.  U.  S.  District  Court, 
Ninth  District,  Southern  District  of  California. 
Martini  Davide,  Plaintife,  vs.  S.  P.  L.  A.  &  S.  L.  R. 
R.  Co.,  a  Corporation,  Defendant.  Writ  of  Error. 
Filed  Feb.  17, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.     [7] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS   ANGELES    &    SALT    LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 
To  Martini  Davide,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  city  of 
San  Francisco,  in  the  State  of  California,  on  the  18th 
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day  of  March,  1913,  pursuant  to  a  writ  of  error  on 
file  in  the  clerk's  office  of  the  District  Court  of  the 
United  States,  Southern  District  of  California, 
Southern  Division,  in  that  certain  action  No.  1686, 
wherein  San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company,  a  corporation,  is  plaintiff  in  error, 
and  you  are  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  the  judgment  given,  made  and  ren- 
dered against  said  San  Pedro,  Los  Angeles  &  iSalt 
Lake  Railroad  Company  in  said  writ  of  error  men- 
tioned should  not  be  reversed,  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  OLIN  WELLBORN, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  this  17th  day 
of  February,  1913,  and  of  the  Independence  of  the 
United  States  the  137th. 

OLIN  WELLBORN, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California,  Southern  Division.     [8] 

[Endorsed]:  No.  1636.  U.  S.  District  Court, 
Ninth  District,  'Southern  District  of  California. 
Martini  Davide,  Plaintiff,  vs.  S.  P.  L.  A.  &  S.  L.  R.  R. 
Co.,  a  Corporation,  Defendant.  Citation  on  Writ  of 
Error.  Filed  Feb.  17,  1913.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  Re- 
ceived copy  of  the  within  Citation  this  17  day  of 
Feb.  1913.  Burt  Chellis,  Chas.  E.  Donnelly  Jr.,  and 
Harris  &  Swanwick,  Solicitors  for  PI.  2  Com.  L.  R. 
B.  68.     [9] 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANOELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Complaint  for  Damages. 

Comes  now  plaintiff  above  named  and  complains 
of  defendant  and  for  cause  of  action  alleges : 

I. 

That  plaintiff  is,  and  at  all  of  the  times  herein- 
after alleged  has  been,  a  citizen  of  the  State  of  Cali- 
fornia, and  a  resident  of  the  County  of  Los  Angeles 
in  the  Southern  Division  of  the  Southern  District  of 
California. 

II. 

That  defendant  now  is,  and  at  all  of  the  times 
hereinafter  alleged  has  been,  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Utah.  That  at  all  of  said  times  defendant  has  been 
and  still  is  doing  business  in  the  State  of  California. 

That  defendant  at  all  of  said  times  has  been  and 
now  is  engaged  in  commerce  as  a  common  carrier 
by  railroad  between  the  State  of  California  and  the 
State  of  Utah;  that  defendant  owns  and  operates 
a  line  of  railroad  between  said  States;  that  said 
railroad  passes  through  a  portion  of  the  State  of 


vs.  Martini  Davide.  7 

Nevada,  and  is  operated  by  the  defendant  in  said 
State. 

III. 

That  upon  the  25th  day  of  April,  1911,  plaintiff 
was,  [11]  and  for  a  period  of  several  days  prior 
thereto  had  been  regularly  employed  by  defendant 
in  the  capacity  of  and  repairing  the  said  main  line 
track  of  defendant  between  the  stations  of  Las  Ve- 
gas and  Caliente  in  the  State  of  Nevada. 

IV. 

That  upon  said  date,  and  while  plaintiff  was  so  em^ 
ployed  and  ensraged  as  aforesaid,  plaintiff  was  riding 
upon  and  assisting  in  propelling  a  certain  hand-car 
between  said  stations  of  Las  Vegas  and  Caliente,  at 
a  point  about  nine  miles  west  of  Caliente,  in  said 
State  of  Nevada;  that  said  hand-car  at  said  time  was 
owned,  operated  and  used  by  defendant  in  connec- 
tion with  the  care  and  maintenance  of  its  said  main 
line  track,  and  in  connection  with  the  work  in  which 
plaintiff  was  engaged  as  aforesaid;  that  plaintiff  in 
riding  upon  and  assisting  in  propelling  said  hand- 
car as  aforesaid  was  acting  under  and  in  accordance 
with  the  orders  and  directions  of  a  section  foreman; 
that  said  section  foreman  at  said  time  was  regularly 
employed  by  defendant  as  such  section  foreman  in 
connection  with  said  work  upon  defendant's  said 
main  line  track. 

That  upon  said  25th  day  of  April,  1911,  said  plain- 
tiff was,  in  the  regular  course  of  his  employment  as 
such  sectionman,  so  riding  upon  and  assisting  in  pro- 
pelling said  hand-car,  another  hand-car,  which  said 
last-named  hand-car  was  owned,  operated,  and  used 
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by  defendant,  in  the  care  of  and  repairs  to  its  said 
main  line  track,  and  which  was  being  propelled  by 
certain  other  employees  of  said  defendant,  ran 
against  and  struck  the  hand-car  upon  which  said 
plaintiff  was  riding  as  aforesaid;  that  said  hand-car 
struck  the  hand-car  upon  which  plaintiff  was  riding 
as  aforesaid  with  great  force  and  violence;  that  the 
shock  and  collision  of  said  hand-cars  was  such  that 
plaintiff,  by  reason  of  said  shock  and  collision,  was 
violently  thrown  from  the  hand-car  upon  which 
[12]  he  was  riding  as  aforesaid,  and  fell  upon  the 
track  of  defendant  in  front  of  said  hand-car;  that  the 
wheels  of  said  hand-car  upon  w^hich  said  plaintiff 
was  riding  as  aforesaid  ran  over  and  mangled  the 
left  hand  of  plaintiff;  that  the  employees  of  defend- 
ant who  were  propelling  the  said  hand-car,  which 
struck  the  hand-car  upon  which  plaintiff  was  riding, 
operated  the  same  in  a  careless  and  negligent  man- 
ner. 

V. 

That  said  accident  was  not  caused  by  any  fault  or 
negligence  on  the  part  of  said  plaintiff  but  was 
caused  by  the  negligence  of  said  defendant  and  its 
employees  as  hereinbefore  set  forth;  that  when 
plaintiff  was  injured  as  aforesaid  he  was  engaged 
in  work  required  of  him  by  said  defendant. 

VI. 

That  on  account  of  said  injury,  plaintiff  suffered 
great  bodily  pain ;  that  said  suffering  continued  for  a 
long  time  after  said  25th  day  of  April,  1911;  that  on 
account  of  said  injury  to  plaintiff'  it  was  necessary 
to  amputate  the  left  hand  of  plaintiff  at  the   wrist. 
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That  plaintiff's  left  hand  was  so  amputated;  that  on 
account  of  said  injury  plaintiff  was  confined  in  a 
hospital  for  about  five  weeks;  that  on  account  of  the 
amputation  of  plaintiff's  left  hand,  as  aforesaid,  he 
will  always  be  maimed  and  unable  to  follow  his  oc- 
cupation or  to  perform  many  other  kinds  of  w^ork 
for  which  he  was  fitted,  but,  on  the  contrary,  must 
be  handicapped  through  life  and  compelled  to  fit 
himself  for  a  wholly  different  line  of  work  than  he 
had  been  engaged  in  prior  to  said  injury. 

VII. 

That  plaintiff,  at  the  time  of  his  said  injury,  was 
forty-eight  years  of  age,  and  prior  to  said  injury  w^as 
in  good  health,  perfectly  well,  physically  strong,  and 
capable  of  performing  severe  manual  labor.     [13] 

VIII. 

That  by  reason  of  said  injuries  to  said  plaintiff,  as 
herewwiofore  set  forth,  caused  by  the  negligence  and 
carelessness  of  the  defendant,  plaintiff  has  suffered 
damages  in  the  sum  of  TEN  THOUSAND  ($10,- 
000.00)  DOLLARS. 

WHEREFORE  plaintiff  prays  judgment  against 
defendant  for  said  sum  of  TEN  THOUSAND  DOL- 
LARS ($10,000.00),  together  with  his  costs  herein. 

BURT  CHELLIS  and 
HARRIS  &  SWANWICK, 
Attorneys  for  Plaintiff.     [14] 

State  of  California, 

County  of  Los  Angeles, — ss. 

Martini  Davide,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  plaintiff  in  the  foregoing 
Complaint ;  that  he  has  read  the  same  and  knows  the 
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contents  thereof;  that  the  same  is  true  of  his  own 
knowledge  except  as  to  the  matters  which  are  there- 
in stated  on  information  or  belief,  and  that  as  to 
those  matters,  he  believes  the  same  to  be  true. 
[Seal]  MARTINI  DAVIDE. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  June,  A.  D.  1911. 

W.  E.  STOWELL, 

Notary  Public  in  and  for  the  County  of   Los    An- 
geles, State  of  California. 

[Endorsed]:  No.  1636.  In  the  Circuit  Court  of 
the  United  States,  9th  Circuit,  Southern  District  of 
California,  Southern  Division.  Martini  Davide, 
Plaintiff,  vs.  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  a  Corporation,  Defendant. 
Complaint    for   Damages.     Received    copy    of   the 

within  this day  of ,  1911.     Filed  Jul. 

3,  1911.  Wm.  M.  Van  Dyke.  By  Chas.  N.  Will- 
iams, Deputy  Clerk.  Burt  Chellis  and  Harris  & 
Swanwick,  Attys.  for  Plff.,  Los  Angeles,  Cal.     [15] 
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[Summons]. 
UNITED  STATES  OF  AMERICA. 

Circuit  Court  of  the  United  States^  Ninth  Circuit, 
Southern  District  of  California,  Southern  Divi- 
sion. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT 
LAKE  RAILROAD  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Action  brought  in  the  said  Circuit  Court  and  the 
Complaint  filed  in  the  office  of  the  Clerk  of  said 
Circuit    Court,    in   the    City   of   Los    Angeles, 
County  of  Los  Angeles. 
The  President  of  the   United  States  of  America, 
Greeting:  To  the  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railroad  Company,  a  Corporation. 
You  are  hereby  required  to  appear  in  an  action 
brought  against  you  by  the  above-named  plaintiff,  in 
the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  California, 
Southern  Division,  and  to  file  your  plea,  answer  or 
demurrer  to  the  complaint  filed  therein  (a  certified 
copy  of  which  accompanies  this  summons),  in    the 
office  of  the  Clerk  of  said  court  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  within  twenty  days 
after  the  service  on  you  of  this  summons,  or  judgment 
by  default  will  be  taken  against  you. 
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The  said  action  is  brought  to  recover  the  sum  of 
$10,000.00  as  damages  for  personal  injuries  alleged 
by  plaintiff  to  have  been  suffered  by  him.  Plaintiff 
further  alleges  that  said  injuries  were  caused  by  the 
.  negligence  and  carelessness  of  the  defendant.  Plain- 
tiff further  prays  judgment  for  his  costs  herein ;  all 
of  which  more  fully  appears  from  the  complaint  on 
file  [16]  in  this  action,  to  which  you  are  hereby 
expressly  referred,  and  if  you  fail  to  appear  and 
plead,  answer  or  demur,  as  herein  required,  your  de- 
fault will  be  entered  and  the  plaintiff  will  apply  to 
the  Court  for  the  relief  demanded  in  the  complaint. 
WITNESS,  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  United  States,  this 
seventh  day  of  July,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eleven  and  of  our  Inde- 
pendence the  one  hundred  and  thirty-sixth. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

United  States  Marshal's  Office, 
Southern  District  of  California. 

I  hereby  certify  that  I  received  the  within  writ  on 
the  8  day  of  July,  1911,  and  personally  served  the 
same  on  the  8  day  of  July,  1911,  be  delivering  to  and 
leaving  with  R.  G.  Wells,  Gen.  Mgr.,  said  defendant 
named  therein  personally,  at  the  County  of  LfOS  An- 
geles in  said  District,  a  certified  copy   thereof,   to- 
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gether  with  a  copy  of  the  complaint ,  certified  to  by 
Wm.  M.  Van  Dyke,  attached  thereto. 

LEO  v.  YOUNGWORTH, 
U.  S.  Marshal. 
By  Ervin  Dingle, 

Deputy. 
Los  Angeles,  July  8, 1911. 

[Endorsed]:  Marshal's  Civil  Docket  No.  1726. 
Original.  No.  1636.  [17]  U.  S.  Circuit  Court, 
Ninth  Circuit,  Southern  District  of  California, 
Southern  Division.  Martini  Davide,  Plaintiff,  vs. 
San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company,  a  Corporation,  Defendant.  Summons. 
Burt  Chellis,  Harris  &  Swanwick,  Plaintiff's  Attor- 
ney. Filed  Jul.  10,  1911.  Wm.  M.  Van  Dyke, 
Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk.     [18] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 
vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT 
LAKE  RAILROAD  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Demurrer  to  Complaint. 

Comes  now  the  defendant,  San  Pedro,  Los  Angeles 
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&  Salt  Lake  Railroad  Company,  and  demurs  to  the 
complaint  herein,  for  the  following  reasons,  to  wit : 

1.  Said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

WHEREFOEE,  defendant  prays  that  it  may  be 
dismissed  hence  with  its  costs. 

A.  S.  HALSTED, 
W.  F.  PALMER, 
Attorneys  for  Defendant. 
I  hereby  certify  that  in  my  opinion  the  above  de- 
murrer is  well  founded  in  law. 

W.  F.  PALMER, 
Attorney  for  Defendant. 

[Endorsed]:  No.  1636.  U.  S.  Circuit  Court, 
Ninth  District,  Southern  District  of  California, 
Southern  Division.  Martini  Davide,  Plaintiff,  vs. 
S.  P.  L.  A.  &  S.  L.  R.  R.  Co.,  a  Corporation,  Defend- 
ant. Demurrer.  Filed  Jul.  28, 1911.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  [19]  Williams,  Dep- 
uty Clerk.  Received  Copy  of  the  Within  Burt  Chel- 
lis  this  28th  day  of  July,  1911.  A.  S.  Halsted,  W.  F. 
Palmer,  502-4  Pacific  Electric  Bldg.,  Los  Angeles, 
CaL,  Solicitors  for  Defendant.     [20] 


At  a  stated  temi,  to  wit,  the  July  Term,  A.  D.  1911, 
of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division,  held  at  the  Courtroom,  in  the  City 
of  Los  Angeles,  on  Monday,  the  second  day  of 
October,  in  the  year  of  our  Lord  one  thousand 
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nine  hundred  and  eleven.    Present:   The  Hon- 
orable OLIN  WELLBORN,  District  Judge. 
[Order  Overruling  Demurrer,  etc.] 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN    PEDRO,    LOS    ANGELES    AND    SALT 
LAKE  RAILROAD  COMPANY, 

Defendant. 

This  cause  coming  on  this  day  to  be  heard  on  de- 
fendant's demurrer  to  plaintiff's  complaint,  J.  W. 
Swanwick,  Esq.,  appearing  as  counsel  for  plaintiff, 
and  W.  F.  Palmer,  Esq.,  appearing  as  counsel  for  de- 
fendant, and  said  demurrer  having  been  argued  by 
counsel  for  the  respective  parties,  it  is  now  by  the 
Court  ordered  that  said  demurrer  be,  and  the  same 
hereby  is,  overruled,  with  leave  to  defendant  to  an- 
swer within  twenty  (20)  days. 

[Endorsed] :  C.  C.  No.  1636.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Martini  Davide,  Plaintiff,  vs.  San 
Pedro,  Los  Angeles  &  Salt  Lake  R.  R.  Co.,  Defend- 
ant. Copy  of  Order.  Filed  Nov.  29,  1912.  Wm. 
M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Dep- 
uty Clerk.     [21] 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, Southern  District  of  California,  Southern 
Division. 

No.  1636. 

MAIITINI  DAVIDE, 

Plaintiff, 
vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT 
LAKE  EAILROAD  COMPANY,  a  Corpora- 
tion, 

Defendant. 
Answer. 
Comes  tlie  defendant,  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company,  and  for  answer  to  the 
complaint  herein,  avers : 

I. 
That  it  has  not  sufficient  information  or  belief  to 
enable  it  to  answer  the  allegations  contained  in  para- 
graph 1  of  said  complaint,  and  basing  its  denial  upon 
such  ground,  denies  each  and  every  allegation  therein 
contained. 

11. 
It  denies  that  the  hand-car  upon  which  it  is  alleged 
that  plaintiff  was  riding,  was  being  used  and  oper- 
ated, or  used  or  operated,  in  connection  with  the  care 
and  maintenance,  or  care  or  maintenance,  of  its  main 
line  of  track ;  it  denies  that  plaintiff  was  assisting  in 
propelling  a  hand-car  between  the  stations  of  Las 
Vegas  and  Caliente,  in  the  State  of  Nevada,  or  at  any 
other  place ;  it  denies  that  at  the  time  of  the  alleged 
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injury  of  plaintiff,  as  mentioned  in  said  complaint, 
that  plaintiff  was  assisting  in  propelling  said  hand- 
car, and  denies  that  at  said  time  plaintiff  was  acting 
under  and  in  accordance  with,  or  under  or  in  accord- 
ance with,  the  orders  and  directions,  or  orders  or 
directions,  of  a  section  foreman ;  it  denies  that  on  the 
25th  day  of  April,  1911,  or  at  the  time  of  the  plain- 
tiff's alleged  injury,  the  plaintiff  was  in  the  regular 
course  of  his  employment  as  a  section  man,  or  at  all, 
assisting  in  propelling  said  hand-car,  and  denies  that 
[22]  another  hand-car,  owned,  or  operated,  or  used, 
or  owned,  operated  and  used  by  defendant  in  the 
care  of  and  repairs  to,  its  main  line  of  track,  and 
which  was  being  propelled  by  certain  other  employees 
of  defendant,  or  any  other  persons,  ran  against  and 
struck  or  ran  against  or  struck,  the  hand-car  upon 
which  said  plaintiff  was  riding  as  aforesaid;  denies 
that  any  hand-car  ran  upon  or  against,  or  struck  the 
hand-car  upon  which  plaintiff  was  riding ;  denies  that 
said  hand-car,  or  any  hand-car,  struck  the  hand-car 
upon  which  plaintiff  was  riding  as  aforesaid,  with 
great  force  and  violence,  or  at  all  struck  said  hand- 
car; denies  that  the  shock  and  collision,  or  shock  or 
collision  of  said  hand-cars  was  such  that  plaintiff,  by 
reason  of  said  shock  and  collision,  or  shock  or  colli- 
sion, was  violently,  or  at  all,  thrown  from  the  hand- 
car upon  which  he  was  riding  as  aforesaid,  and  fell 
upon  the  track  of  defendant  in  front  of  said  hand- 
car; denies  that  the  wheels  of  said  hand-car  upon 
which  plaintiff  was  riding,  ran  over  and  mangled  or 
ran  over  or  mangled,  the  left  hand  of  plaintiff;  de- 
nies that  the  employees  of  defendant  who  were  pro- 
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pelling  said  hand-car,  which  is  alleged  to  have  struck 
the  hand-car  upon  which  plaintiff  w^as  riding,  oper- 
ated the  same  in  a  careless  and  negligent  manner,  or 
careless  or  negligent  manner. 

III. 
Defendant  denies  that  said  accident  was  caused  by 
any  fault  or  negligence  on  the  part  of  the  plaintiff ; 
denies  that  said  accid-ent,  or  any  accident,  to  the 
plaintiff  was  caused  by  the  negligence  of  said  de- 
fendant, and  its  employees,  or  said  defendant  or  its 
employees,  as  set  forth  in  said  complaint,  or  at  all, 
and  denies  that  when  the  plaintiff  was  injured  as  al- 
leged in  said  complaint,  he  was  engaged  in  work  re- 
quired of  him  by  this  defendant. 

IV. 
This  defendant  has  not  sufficient  information  or 
belief  as  [23]  to  the  matters  alleged  in  paragraphs 
6  and  7  of  said  complaint  to  enable  it  to  answer  the 
same,  and  basing  its  denial  upon  such  ground,  denies 
each  and  every  allegation  therein  contained. 

Y. 
Defendant  denies  that  the  plaintiff  was  injured  by 
the  negligence  or  carelessness,  or  negligence  or  care- 
lessness, of  the  defendant,  and  denies  that  by  reason 
of  any  injury  which  the  plaintiff  received  because  of 
the  negligence  and  carelessness,  or  negligence  or 
(firelessness,  of  the  defendant,  the  plaintiff  suffered 
damages  in  the  sum  of  $10,000,  or  any  damage  what- 
ever. 

SECOND. 
For  a  further  separate  answer  to  said  complaint, 
defendant  avers  that  any  injuries  which  the  plaintiff 
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may  have  received  at  the  time  and  place  mentioned 
in  said  complaint,  were  caused  by,  and  the  result  of, 
the  negligence,  carelessness  and  recklessness  of  the 
plaintiff  himself  in  jumping  from  one  of  the  hand- 
cars mentioned  in  said  complaint  to  the  other  while 
the  same  were  in  motion,  and  defendant  avers  that 
while  the  plaintiff  was  so  engaged  he  fell  between  the 
said  hand-cars  and  was  then  and  there  injured,  with- 
out any  negligence  whatever  on  the  part  of  this  de- 
fendant or  any  of  its  employees. 

THIRD. 

For  a  further  separate  answer  to  said  complaint, 
defendant  avers  that  the  plaintiff  was  playfully 
jumping  from  one  of  the  hand-cars  mentioned  in 
said  complaint  to  the  other  while  said  hand-cars  were 
in  motion,  and  defendant  avers  that  whatever 
injury  the  plaintiff  suffered,  was  the  result  of  a  risk 
which  the  plaintiff  assumed,  and  was  not  the  result  of 
any  negligence  on  the  part  of  the  defendant  or  any  of 
its  employees. 

FOURTH. 

For  a  further  separate  answer  to  said  complaint, 
defendant  avers  that  at  the  time  the  plaintiff  suffered 
the  injuries  alleged  in  the  complaint,  if  any  he  did  so 
suffer,  the  plaintiff  w^as  not  [24]  engaged  or  em- 
ployed in  any  act  of  interstate  commerce,  and  was 
not  performing  any  act  for  which  he  was  employed 
by  this  defendant,  and  was  not  performing  any  act 
which  he  had  been  ordered  to  per'form  by  any  of  the 
defendant's  agents  or  servants,  and  the  act  of  the 
plaintiff  which  resulted  in  the  alleged  injuries  to 
plaintiff,  was  not  an  act  of  interstate  commerce,  nor 
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was  either  the  plaintiff  or  defendant,  at  said  time 
and  place,  engaged  in  interstate  commerce,  but  this 
defendant  avers  that  at  the  time  said  alleged  injury 
to  plaintiff  occurred,  plaintiff  was  riding  upon  one 
of  defendant's  hand-cars  upon  its  railroad  between 
Las  Vegas,  Nevada,  and  Caliente,  Nevada ;  that  said 
hand-cars  were  not  engaged  in  carr5dng  interstate 
commerce,  and  at  no  time  during  all  of  the  times  al- 
leged in  said  complaint,  were  said  hand-cars  or 
either  of  them,  or  the  said  employees  of  the  defend^ 
ant,  or  either  of  them,  engaged  in  transporting 
freight  from  one  State  to  another,  nor  doing  any 
other  act  of  interstate  commerce,  but  were  employed 
within  the  State  of  Nevada  only,  and  defendant  avers 
that  at  the  time  of  the  alleged  injury  aforesaid,  the 
said  plaintiff  was  not  engaged  in  any  act  of  com- 
merce, either  interstate  or  intrastate,  but  was  en- 
gaged in  play  of  his  own  accord  and  for  his  own 
amusement,  and  while  so  engaged  in  such  play,  said 
plaintiff  was  jumping  from  one  hand-car  to  another 
and  fell  between  the  same  and  so  was  injured,  with- 
out any  fault  or  negligence  on  the  part  of  this  defend- 
ant, or  any  or  either  of  its  employees. 

WHEREFORE,  this  defendant  prays  that  it  may 
be  hence  dismissed  with  judgment  for  its  costs,  and 
for  all  other  relief  proper  in  the  premises. 

A.  S.  HALSTED. 

W.  F.  PALMER, 
Attorneys  for  Defendant.     [25] 

State  of  California, 

County  of  Los  Angeles, — ss. 
W.  H.  Comstock,  being  first  duly  sworn,  deposes 
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and  says  that  he  is  the  Secretary  of  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company,  the  defend- 
ant in  the  above-entitled  action ;  that  he  has  heard  read 
the  foregoing  answer  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  to  be 
upon  his  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

W.  H.  COMSTOCK. 

Sworn  to  and  subscribed  before  me,  this  12th  day 
of  October,  1911. 

[Seal]  FRANCIS  J.  MIEDING,    • 

Notary  Public. 

[Endorsed] :  Original.  No.  1636.  U.  S.  Circuit 
Court,  Ninth  District,  Southern  District  of  Califor- 
nia. Martini  Davide,  Plaintiff,  vs.  San  Pedro,  Los 
Angeles  &  Salt  Lake  R.  R.  Co.,  Defendant.  Answer. 
Filed  Oct.  23,  1911.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Received  Copy 
of  the  Within  23  this  23d  day  of  Oct.  1911.  Burt 
Chellis,  A.  S.  Halsted  &  W.  F.  Palmer,  502-4  Pacific 
Electric  Bldg.,  Los  Angeles,  Cal.,  Solicitor  for  De- 
fendant.    [26] 
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In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Southern  District  of  California,  South- 
ern Division. 

No.  1686. 

MARTINI  DAVIDE, 

Plaintiff, 
vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 
Amended  Complaint. 

Leave  of  Court  being  first  duly  had  and  obtained, 
comes  now  plaintiff  herein  and  files'  this  his 
Amended  Complaint  as  follows: 

I. 

That  plaintiff  is,  and  at  all  of  the  times  hereinafter 
alleged  has  been,  a  citizen  of  the  State  of  Califor- 
nia, and  a  resident  of  the  County  of  Los  Angeles  in 
the  'Southern  Division  of  the  Southern  District  of 
California. 

n. 

That  defendant  now  is,  and  at  all  of  the  times  here- 
inafter alleged  has  been,  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Utah.  That  at  all  of  said  times  defendant  has  been 
and  still  is  doing  business  in  the  State  of  California. 

That  defendant  at  all  of  said  times  has  been  and 
now  is  engaged  in  commerce  as  a  common  carrier  by 
railroad  between  the  State  of   California    and    the 
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State  of  Utah;  that  defendant  owns  and  operates  a 
line  of  railroad  between  said  States;  that  said  rail- 
road passes  through  a  portion  of  the  State  of  Ne- 
vada, and  is  operated  by  the  defendant  in  said  State. 

III. 

That  upon  the  25th  day  of  April,  1911,  plaintiff 
was,  and  [27]  for  a  period  of  several  days  prior 
thereto  had  been  regularly  employed  by  defendant 
in  the  capacity  of  a  section-hand  and  was  engaged 
in  repairing  the  said  main  line  track  of  defendant 
between  the  stations  of  Las  Vegas  and  Caliente  in 
the  State  of  Nevada. 

IV. 

That  upon  said  last-mentioned  date,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
plaintiff  was  riding  upon  and  assisting  in  propelling 
a  certain  hand-car  between  said  stations  of  Las  Ve- 
gas and  Caliente  at  a  point  about  nine  miles  west  of 
Caliente,  m  said  State  of  Nevada ;  that  said  hand-car 
at  said  time  was  owned,  operated  and  used  by  de- 
fendant in  connection  with  the  work  in  which  plain- 
tiff was  engaged,  as  aforesaid;  that  plaintiff  in  rid- 
ing upon  and  assisting  in  propelling  said  hand-car, 
as  aforesaid,  was  acting  under  and  in  accordance 
with  the  orders  and  directions  of  a  section  foreman, 
that  said  section  foreman  at  said  time  was  regularly 
employed  by  defendant  as  such  section  foreman  in 
connection  with  said  work  upon  defendant's  said 
main  line  track. 

That  upon  said  25th  day  of  April,  1911,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
and  while  said  plaintiff  was  riding  upon  and  assist- 
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ing  in  propelling  said  hand-car  between  said  sta- 
tions of  Las  Vegas  and  Caliente,  as  aforesaid,  an- 
other and  different  hand-car,  which  said  last-men- 
tioned hand-car  was  also  at  said  time  owned,  oper- 
ated and  used  by  defendant  in  the  care  of  and  in 
making  repairs  to  its  said  main  line  track,  was  being 
at  said  time  propelled  by  defendant  at  a  high  rate  of 
speed  upon  and  along  said  main  line  of  track  in  ad- 
vance of  and  in  front  of  the  said  hand-car  upon 
which  plaintiff  was  riding,  as  aforesaid;  that  said 
other  hand-car,  so  operated  at  a  high  rate  of  speed, 
as  aforesaid,  passed  along  said  main  line  of  track  in 
advance  of  and.  ahead  of  the  said  hand-car  upon 
which  plaintiff  [28]  was  riding  as  aforesaid;  that 
while  said  other  hand-car  was  so  being  propelled 
and  operated  at  a  high  rate  of  speed  along  the  same 
main  line  track  of  defendant  ahead  of  and  in  advance 
of  the  said  car  upon  which  plaintiff  was  riding,  as 
aforesaid,  the  speed  of  said  other  hand-car,  which 
was  so  being  operated  in  advance  of  the  said  car 
upon  which  plaintiff  was  riding,  as  aforesaid,  was 
suddenly  materially  slackened  and  lessened;  that 
plaintiff  had  no  means  of  knowing  at  any  of  said 
times  hereinbefore  mentioned,  and  at  none  of  said 
times  did  know  that  the  speed  of  said  other  hand-car 
which  had  so  advanced  along  said  main  line  track 
in  front  of  and  in  advance  of  the  said  hand-car  upon 
which  plaintiff  was  riding,  as  aforesaid,  would  be  or 
had  been. materially  or  at  all  slackened  or  lessened, 
as  aforesaid.  That  shortly  after  the  slackening  and 
lessening  of  the  speed  of  said  other  hand-car,  as 
aforesaid,  and  because  thereof,  the  said  hand-car 
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upon  which  plaintiff  was  riding,  as  aforesaid,  ran 
against  and  with  great  force  and  violence  struck  the 
said  other  hand-car  which  had  so  advanced  along 
said  main  line  track  in  advance  of  the  said  hand-car 
upon  which  plaintiff  was  riding,  as  aforesaid. 

That  the  shock  and  collision  of  said  hand-cars  was 
such  that  plaintiff,  by  reason  of  said  shock  and  col- 
lision was  violently  thrown  from  the  hand-car  upon 
which  he  was  riding,  as  aforesaid,  and  fell  upon  the 
track  of  defendant  in  front  of  said  last-mentioned 
hand-car;  that  the  wheels  of  said  last-mentioned 
hand-car,  upon  which  plaintiff  had  been  riding,  as 
aforesaid,  ran  over  and  mangled  the  left  hand  of 
plaintiff;  that  the  employees  of  defendant  who  were 
propelling  the  said  other  hand-car  which  had  so  ad- 
vanced along  said  main  line  track  ahead  of  and  in 
front  of  the  car  on  which  plaintiff  was  riding,  as 
aforesaid,  operated  the  same  in  a  careless  and  negli- 
gent manner,  in  so  suddenly  materially  slackening 
and  lessening  the  speed  of  said  hand-car,  as  herein- 
before alleged.     [29] 

V. 

Said  accident  was  not  caused  by  any  fault  or  negli- 
gence on  the  part  of  said  plaintiff  but  was  caused 
by  the  negligence  of  said  defendant  and  its  em- 
ployees as  hereinbefore  set  forth;  that  when  plaintiff 
was  injured,  as  aforesaid,  he  was  engaged  in  work 
required  of  him  by  said  defendant. 

VI. 

That  on  account  of  said  injury  plaintiff  suffered 
great  bodily  pain;  that  said  suffering  continued  for 
a  long  time  after  said  25th  day  of  April,  1911;  that 
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on  account  of  said  injury  to  plaintiff  it  was  neces- 
sary to  amputate  the  left  hand  of  plaintiff  at  the 
wrist.  That  plaintiff's  left  hand  was  so  amputated; 
that  on  account  of  said  injury  plaintiff  was  confined 
in  a  hospital  for  about  five  weeks;  that  on  account 
of  the  amputation  of  plaintiff's  left  hand,  as  afore- 
said, he  will  always  be  maimed  and  unable  to  follow 
his  occupation  or  to  perform  many  other  kinds  of 
work  for  which  he  was  fitted,  but,  on  the  contrary, 
must  be  handicapped  through  life  and  compelled  to 
fit  himself  for  a  wholly  different  line  of  work  than 
that  he  had  been  engaged  in  prior  to  said  injury. 

VII. 
That  plaintiff,  at  the  time  of  his  said  injury,  was 

years  of  age  and  prior  to  said  injury  was  in 

good  health,  perfectly  well,  physically  strong,  and 
capable  of  performing  severe  manual  labor. 

VIII. 
That  by  reason  of  said'  injuries  to  said  plaintiff,  as 
hereinbefore  set  forth,  caused  by  the  negligence  and 
carelessness  of  the  defendant,  plaintiff  has  suffered 
damages  in  the  sum  of  Ten  Thousand  ($10,000.00) 
Dollars. 

WHEREFORE,  plaintiff  prays  judgment  against 
defendant  for  [30]  said  sum  of  Ten  Thousand 
Dollars  ($10,000.00),  together  with  his  costs  herein. 

BURT  CHELLIS, 
HARRIS  &  SWANWICK, 

Attorneys  for  Plaintiff. 
State  of  California, 
County  of  Los  Angeles, — ss. 

Martini  Davide,  being  first  duly  sworn,  deposes 
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and  says:  That  he  is  the  plaintiff  named  in  the  fore- 
going Complaint;  that  he  has  read  the  same  and 
knows  the  contents  thereof;  that  the  same  is  true  of 
his  own  knowledge  except  as  to  the  matters  which 
are  therein  stated  on  his  information  or  belief  and 
that  as  to  those  matters,  he  believes  the  same  to  be 
true. 

MARTINI  DAVIDE. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  November,  1912. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk,  U.  S.  District  Court,  Southern  District  of 
California. 

[Endorsed]:  1686.  Original.  In  the  United 
States  Circuit  Court,  Ninth  Circuit,  Southern  Dis- 
trict of  California.  Martini  Davide,  Plaintiff  vs. 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany, a  Corporation,  Defendant.  Amended  Com- 
plaint. Filed  November  27th  1912.  Wm.  M.  Van 
Dyke,  Clerk,  Harris  &  Swanwick,  Attorneys  and 
Counselors  at  Law,  704  to  708  American  Bank  Bldg., 
129  West  Second  Street,  Los  Angeles,  Cal.,  and  Burt 
Chellis,  Attorney  for  Plaintiff.     [31] 
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In  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Southern  District  of  California,  South- 
ern Division. 

No.  1636. 

MAETINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 
Second  Amended  Complaint. 

Leave  of  Court  being  first  duly  bad  and  obtained, 
comes  now  plaintiff  berein  and  files  this  bis  second 
amended  complaint  as  follows:     Plaintiff  alleges: 

L 

Tbat  plaintiff  is  and  at  all  of  the  times  hereinafter 
alleged  has  been  a  citizen  of  the  State  of  California, 
and  a  resident  of  the  County  of  Los  Angeles  in  the 
Southern  Division  of  the  Southern  District  of  Cali- 
fornia. 

11. 

That  defendant  now  is,  and  at  all  of  the  times  here- 
inafter alleged  has  been,  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Utah.  That  at  all  of  said  times  defendant  has  been 
and  still  is  doing  business  in  the  State  of  California. 

That  defendant  at  all  of  said  times  has  been  and 
now  is  engaged  in  commerce  as  a  common  carrier  by 
railroad  between  the  State  of  California  and  the 
State  of  Utah;  that  defendant  owns  and  operates  a 
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line  of  railroad  between  said  States;  that  said  rail- 
road pasises  through  a  portion  of  the  State  of  Ne- 
vada, and  is  operated  by  the  defendant  in  said  State. 

III. 

That  upon  the  25th  day  of  April,  1911,  plaintiff 
was,  and  [32]  for  a  period  of  several  days  prior 
thereto  had  been  regularly  employed  by  defendant 
in  the  capacity  of  a  section-hand,  and  was  engaged 
in  repairing  the  said  main  line  track  of  defendant 
between  the  stations  of  Las  Vegas  and  Caliente  in 
the  State  of  Nevada. 

IV. 

That  upon  said  last-mentioned  date,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
plaintiff  was  riding  upon  and  assisting  in  propelling 
a  certain  hand-car  between  said  stations  of  Las  Ve- 
gas and  Caliente,  at  a  point  about  nine  miles  west 
of  Caliente,  in  said  State  of  Nevada;  that  said  hand- 
car at  said  time  was  ow^ned,  operated  and  used  by 
defendant  in  connection  with  the  work  in  which 
plaintiff  was  engaged,  as  aforesaid;  that  plaintiff  in 
riding  upon  and  assisting  in  propelling  said  hand- 
car, as  aforesaid,  was  acting  under  and  in  accord- 
ance with  the  orders  and  directions  of  a  section  fore- 
man ;  that  said  section  foreman  at  said  time  was  reg- 
ularly employed  by  defendant  as  such  section  fore- 
man in  connection  with  said  work  upon  defendant's 
said  main  line  track. 

That  upon  said  25th  day  of  April,  1911,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
and  while  said  plaintiff  was  riding  upon  and  assist- 
ing in  propelling  said  hand-car  between  said  stations 


30  San  Pedro  etc.  Railroad  Company 

of  Las  Vegas  and  Caliente,  as  aforesaid,  another  and 
different  hand-car,  which  said  last-mentioned  hand- 
car was  also  at  said  time  owned,  operated,  and  used 
by  defendant  in  the  care  of  and  in  making  repairs  to 
its  said  main  line  track,  w^as  being  at  said  time  pro- 
pelled by  defendant  at  a  high  rate  of  speed  upon  and 
along  said  main  line  of  track  in  advance  of  and  in 
front  of  the  said  hand-car  upon  which  plaintiff  was 
riding,  as  aforesaid,  that  said  other  hand-car,  so  op- 
erated at  a  high  rate  of  speed,  as  aforesaid,  passed 
along  said  main  line  track  in  advance  of  and  ahead 
of  the  said  hand-car  upon  which  plaintiff  was  riding, 
as  [33]  aforesaid;  that  while  said  other  hand-car 
was  so  being  propelled  and  operated  at  a  high  rate 
of  speed  along  the  said  main  line  track  of  defendant 
ahead  of  and  in  advance  of  the  said  car  upon  which 
plaintiff  was  riding,  as  aforesaid,  the  speed  of  said 
other  hand-car,  which  was  so  being  operated  in  ad- 
vance of  the  said  car  upon  which  plaintiff  was  rid- 
ing, as  aforesaid,  was  suddenly  materially  slackened 
and  lessened;  that  plaintiff  had  no  means  of  know- 
ing at  any  of  said  times  hereinbefore  mentioned,  and 
at  none  of  said  times  did  know  that  the  speed  of  said 
other  hand-car  which  had  so  advanced  along  said 
main  line  track  in  front  of  and  in  advance  of  the 
.said  hand-car  upon  which  plaintiff  was  riding,  as 
aforesaid,  would  be  or  had  been  materially  or  at  all 
slackened  or  lessened,  as  aforesaid.  That  shortly 
after  the  slackening  and  lessening  of  the  speed  of 
said  other  hand-car,  as  aforesaid,  and  because  there- 
of, the  said  hand-car  upon  which  plaintiff  was  rid- 
ing, as  aforesaid,  ran  against  and  with  great  force 
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and  violence  struck  the  said  other  hand-car  which 
had  so  advanced  along  said  main  line  track  in  ad- 
vance of  the  said  hand-car  upon  which  plaintiff  was 
riding,  as  aforesaid. 

That  shortly  thereafter  another  and  different 
hand-car  which  was  then  and  there  owned,  operated 
and  controlled  by  defendant  upon  said  main  line  of 
track  ran  into  and  collided  with  the  said  hand-car 
upon  which  plaintiff  was  riding,  a&  aforesaid. 

That  the  shock  and  collision  of  said  hand-cars  was 
such  that  plaintiff,  by  reason  of  said  shock  and  colli- 
sion was  violently  thrown  from  the  hand-car  upon 
which  he  was  riding,  as  aforesaid,  and  fell  upon  the 
track  of  defendant  in  front  of  said  last-mentioned 
hand-car;  that  the  wheels  of  said  last-mentioned 
hand-car,  upon  which  plaintiff  had  been  riding,  as 
aforesaid,  ran  over  and  mangled  the  left  hand  of 
plaintiff;  that  the  employees  of  defendant  who  were 
propelling  the  said  other  hand-car  which  had  so 
advanced  along  said  main  line  track  ahead  of  and 
in  front  of  the  [34]  car  on  which  plaintiff  was 
riding,  and  the  employees  of  defendant  who  were 
propelling  the  said  hand-car  which  ran  into  and  col- 
lided vdth  the  hand-car  upon  which  plaintiff  was 
riding,  as  aforesaid,  operated  the  said  respective 
hand-cars  in  a  careless  and  negligent  manner,  in  so 
suddenly  materially  slackening  and  lessening  the 
speed  of  said  hand-car,  as  hereinbefore  alleged,  and 
in  running  into  and  colliding  with  the  hand-car  upon 
which  plaintiff'  was  riding,  a&  aforesaid,  respect- 
ively. 
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V. 

Said  accident  was  not  caused  by  any  fault  or  negli- 
gence on  the  part  of  said  plaintiff  but  was  caused 
by  the  negligence  of  said  defendant  and  its  em- 
ployees as  hereinbefore  set  forth;  that  when  plain- 
tiff was  injured,  as  aforesaid,  he  was  engaged  in 
work  required  of  him  by  said  defendant. 

VI. 

That  on  account  of  said  injury,  plaintiff  suffered 
great  bodily  pain;  that  said  suffering  continued  for 
a  long  time  after  said  25th  day  of  April,  1911;  that 
on  account  of  said  injury  to  plaintiff  it  was  neces- 
sary to  amputate  the  left  hand  of  plaintiff  at  the 
wrist.  That  plaintiff's  left  hand  was  so  amputated; 
that  on  account  of  said  injury  plaintiff  was  confined 
in  a  hospital  for  about  five  weeks;  that  on  account 
of  the  amputation  of  plaintiff's  left  hand,  as  afore- 
said, he  will  always  be  maimed  and  unable  to  follow 
his  occupation  or  to  perform  many  other  kinds  of 
work  for  which  he  was  fitted,  but,  on  the  contrary, 
must  be  handicapped  through  life  and  compelled  to 
fit  himself  for  a  wholly  different  line  of  work  than 
that  he  had  been  engaged  in  prior  to  said  injury. 

VII. 

That  plaintiff,  at  the  time  of  his  said  injury,  was 

years  of  age  and  prior  to  said  injury  was  in 

good  health,  perfectly  well,  physically  strong,  and 
capable  of  performing  severe     [35]     manual  labor. 

VIII. 
That  by  reason  of  said  injuries  to  said  plaintiff,  as 
hereinbefore  set  forth,  caused  by  the  negligence  and 
carelessness  of  the  defendant,  plaintiff  has  suffered 
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damages  in  the  sum  of  Ten  Thousand    ($10,000.00) 
Dollars. 

WHEREFORE,  plaintiff  prays  judgment  against 
defendant  for  said  sum  of  Ten  Thousand  ($10,- 
000.00)  Dollars,  together  with  his  costs  herein. 

BURT  CHELLIS, 
CHAS.  E.  DONNELLY,  Jr., 
HARRIS  &  SWANWICK, 

Attorneys  for  Plaintiff. 
State  of  California, 
County  of  Los  Angeles, — ss. 

Martini  Davide,  being  first  duly  sworn,  deposes 
and  says;  that  he  is  the  plaintiff  named  in  the  fore- 
going complaint;  that  he  has  read  the  same  and 
knows  the  contents  thereof;  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  his  information  or  belief  and 
that  as  to  those  matters,  he  believes  the  same  to  be 

true. 

MARTINI  DAVIDE. 

■Subscribed  and  sworn  to  before  me  this  29th  day 
of  November,  1912. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  U.  S.  District  Court,  So.  Dist.  of  Call. 

By  Chas.  N.  Williams, 

Deputy  Clerk. 

[Endorsed]:  Original.  No.  1636.  In  the  Circuit 
Court  of  the  United  [36]  States,  Ninth  Circuit, 
Southern  District  of  California,  Southern  Division. 
Martini  Davide,  Plaintiff,  vs.  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company,  a  Corpora- 
tion, Defendant.     Second  Amended  Complaint.     Re- 
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ceived  copy  of  within  Second  Amended  Complaint 
this  29th  day  of  November,  1912.  Pennel  Cherring- 
ton,  Attorney  for  Defendant.  Filed  Nov.  29,  1912. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Harris  &  Swanwick,  Attorneys  and 
Counselors  at  Law,  704  to  708  American  Bank  Bldg., 
129  West  Second  St.,  Los  Angeles,  Cal.,  and  Burt 
Chellis,  Attorney  for  Plaintiff.     [37] 


[Verdict.] 

In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern 
Division. 

C.  C.  No.  1636. 
MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY, 

Defendant. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff  in  the  sum  of  $2750.00. 

Los  Angeles,  November  29,  1912. 

A.  G.  BARTLETT, 
Foreman. 

[Endorsed]  :  C.  C.  No.  1636.  U.  S.  District  Court, 
Southern  District  of  California.  Martini  Davide  vs. 
San  Pedro,  Los  Angeles  &  Salt  Lake  R.  R.  Co.  Ver- 
dict. Filed  November  29th,  1912.  Wm.  M.  Van 
Dyke,  Clerk.     [38] 
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[Judgment.] 

UNITED  STATES  OF  AMERICA. 

District    Court    of    the    United    States,    Southern 
District  of  California,  Southern  Division. 

C.  C.  No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

This  cause  having  come  on  regularly  for  trial  on  the 
27th  day  of  November,  1912,  being  a  day  in  the  July 
Term,  A.  D.  1912,  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Southern  Division,  before  the  Court  and  a  jury  of 
twelve  (12)  men  duly  impaneled;  Burt  Chellis,  Esq., 
and  J.  W.  Swanwick,  Esq.,  appearing  as  counsel  for 
.plaintiff,  and  Pennel  Cherrington,  Esq.,  appearing 
as  counsel  for  defendant,  and  the  trial  having  been 
proceeded  with  on  the  27th  and  29th  days  of  Novem- 
ber, A.  D.  1912,  and  witnesses  having  been  sworn 
and  examined  and  documentary  evidence  having 
been  produced  on  behalf  of  the  respective  parties, 
and  the  evidence  having  been  closed,  and  the  cause, 
after  argument  by  the  respective  parties  and  the 
instructions  of  the  Court,  having,  on  said  29tli  day 
of  November,  1912,  been  submitted  to  the  jury,  and 
the  jury,  on  said  29th  day  of  November,  1912,  hav- 
ing rendered  the  following  Verdict : 
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''In  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

C.  C.  No.  1636. 

MAETINI  DIVID/, 

Plaintiff, 
vs. 

SAN  PEDEO,  LOS  ANGELES  AND  SALT  LAKE 
RAILEOAD  COMPANY, 

Defendant. 

We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff  in  the     [39]     sum  of  $2750.00. 
Los  Angeles,  November  29,  1912. 

A.  G.  BARTLETT, 

Foreman." 

And  the  Court  having  ordered  that  Judgment  be 
entered  herein  in  accordance  with  said  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant  in 
the  sum  of  Two  Thousand  Seven  Hundred  and  Fifty 
Dollars  ($2750.00)  ; 

NOW,  THEREFORE,  by  virtue  of  the  law  and 
by  reason  of  the  premises  aforesaid,  it  is  considered 
by  the  Court  that  Martini  Davide,  plaintiff  herein, 
have  and  recover  of  and  from  the  San  Pedro,  Los 
Angeles  and  Salt  Lake  Railroad  Company,  defend- 
ant herein,  the  sum  of  Two  Thousand  Seven  Hun- 
dred and  Fifty  DoUars  ($2750.00),  together  with  his, 
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said  plaintiff's,  costs  and  disbursements  in  this  be- 
half taxed  at  $72.10. 
JUDGMENT  entered  November  29th,  1912. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

[Endorsed]  :  C.  C.  No.  1636.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division,  Martini  Davide,  Plaintiff,  vs.  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany, a  Corporation,  Defendant.  Copy  of  Judg- 
ment. Filed  Nov.  29,  1912.  Wm.  M.  Van  Dyke, 
Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk.     [40] 


Certificate  of  Clerk  U.  S.  District  Court  to  Judgment- 
roll,  etc.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
em  Division. 

C.  C.  No.  1636.- 

MAFTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Cl^rk  of  the  District  Court 
of  the  United  States,  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
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true  copy  of  the  Judgment  entered  in  the  above- 
entitled  action  and  recorded  in  Judgment  Book  No. 
2  of  said  court  for  the  Southern  Division,  at  page 
180  thereof,  and  I  further  certify  that  the  foregoing 
papers  hereto  annexed,  constitute  the  judgment-roll 
in  said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court, 
this  29th  day  of  November,  A.  D.  1912. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

[Endorsed]  :  C.  C.  No.  1636.  In  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division.  Martini  Davide  vs. 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany. Judgment-roll.  Filed  November  29th,  1912. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Recorded  Judgment  Register,  Book 
No.  1,  Page  180.     [41] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 
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Stipulation  [That  Answer  to  Complaint  Stand  as 
Answer  to  Second  and  Last   Amended    Com- 
plaint, etc.]. 
It  is  hereby   stipulated  that  the  defendant's   an- 
swer to  the  original  complaint  in  the  above-entitled 
action  may  stand  as  its  answer  to  the  plaintiff's  sec- 
ond and  last  amended  complaint,  and  that  any  new 
matter  in  said  second  and  last  amended  complaint 
be  deemed  denied. 

Dated  November  29th,  1912. 

BURT  CHELLIS, 

CHAS.  E.  DONNELLY,  Jr., 

HARRIS  &  SWANWICK, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Original.  0.  C.  No.  1636.  U.  S. 
District  Court,  Ninth  District,  Southern  District 
of  California.  Martini  Davide,  Plaintiff,  vs.  S.  P. 
L.  A.  &  S.  L.  R.  R.  Co.,  Defendant.  Stipulation. 
Filed  Feb.  15, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Pennel  Cherring- 
ton,  502-4  Pacific  Electric  Bldg.,  Los  Angeles,  Cal., 
Solicitor  for  Defendant.     [42] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 
vs. 

SAN  PEDRO,  LOSf  ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 
This  cause  coming  on  regularly  for  trial  on  the 
27th  day  of  November,  1912,  before  the  Honorable 
OLIN  WELLBORN,  Judge  of  the  above-named 
court,  and  a  jury  duly  impaneled  and  sworn,  Mr. 
Burt  Chellis  and  Mr.  Charles  E.  Donley  appearing 
for  the  plaintiff,  and  Pennel  Cherrington  appearing 
for  the  defendant,  the  following  proceedings  were 
had  and  testimony  taken: 

[Testimony  of  Martini  Davide,  the  Plaintiff,  in  His 
Own  Behalf.] 

MARTINI  DAYIDE,  the  plaintiff,  being  first  duly 
sworn,  testified  on  his  own  behalf  as  follows : 

I  live  at  703  San  Fernando  Street,  Lost  Angeles. 
It  is  19  months  since  I  have  done  any  work ;  that  is, 
since  I  lost  my  hand.  When  I  lost  my  hand  I  was 
working  for  the  Salt  Lake  road  ballasting  the  track 
of  the  main  line  in  Nevada,  about  8  miles  from  Cali- 
ente.  There  were  50  or  60  other  men  working  with 
me  in  the  gang.  On  that  night  I  think  we  quit  work 
before  5  o'clock    and   were    returning  to  camp  on 
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(Testimony  of  Martini  Davide.) 
hand-cars.  There  were  7  cars;  I  was  on  the  third 
car  from  the  front  with  5  or  6  other  men.  The  fore- 
man was  on  the  first  car,  and  the  second  one  was 
loaded  with  Mexicans,  I  think  we  had  gone  5  or  6 
miles  before  the  accident  happened.  We  were  going 
along  pretty  fast;  we  were  pumping  pretty  fast, 
and  we  hit  another  car  in  front  of  us,  and  the  jerk 
tore  me  off  the  car,  and  I  fell  on  the  [43]  side; 
the  car  jumped  the  track  and  crushed  my  hand.  I 
was  standing  with  my  back  to  the  other  car,  the 
car  in  front  of  me.  I  didn't  see  it  before  we  bumped 
into  it.  No  one  warned  me  of  any  collision.  I  was 
taken  to  Caliente  and  my  hand  was  cut  off  by  the 
company's  surgeon.  After  that  I  came  to  Los  An- 
geles, because  I  had  been  here  before  the  accident. 
I  was  taken  to  the  hospital  where  I  stayed  39  days. 
At  the  time  I  left  the  hospital  my  arm  was  not  well ; 
it  still  hurt  me ;  it  always  hurts  me.  The  boss  sent 
me  on  that  hand-car  to  drive  it  back  to  camp.  Since 
then  I  have  not  been  able  to  work.  The  accident 
happened  on  the  23d  day  of  April,  1911. 

[Testimony  of  Antonio  Medrano,  for  Plaintiff.] 
ANTONIO  MEDEANO,  a  witness  called  on  be- 
half of  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

I  am  acquainted  with  the  plaintiff,  and  first  met 
him  about  two  weeks  before  he  was  hurt.  We  had 
been  working  together  a  couple  of  days  before  the 
accident.  I  saw  the  accident.  In  coming  back  to 
the  camp  that  night,  we  had  6  or  7  hand-cars.  I  was 
on  the  second  hand-car  facing  towards  the  following 
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(Testimony  of  Antonio  Medrano.) 
car  on  which  the  plaintiff  was,  that  is,  the  third  car. 
He  had  his  back  towards  me.  Just  before  the  acci- 
dent some  of  the  cars  were  going  slow  and  some  were 
not.  There  were  some  that  had  enough  force  to  go, 
they  were  traveling  fast.  The  car  I  was  on  was 
running  quite  fast  a  short  time  before  the  accident. 
When  we  were  coming  into  the  tunnel  we  were  com- 
ing fast,  about  halfway  in  the  tunnel,  but  when  we 
came  out  of  the  tunnel  we  were  not  coming  very  fast. 
The  collision  took  place  outside  of  the  tunnel. 

Q.  How  was  the  speed  of  the  car  at  the  time  of 
the  accident  compared  with  the  speed  a  short  time 
before  the  accident — the  car  that  he  was  on  ? 

The  INTERPRETER.— You  are  referring  to  his 
car? 

Mr.  CHELLIS.— His  car.     [44] 

A.  I  am  not  able  to  say. 

Q.  Well,  was  it  faster  or  slower? 

A.  Their  car  was — were  traveling  faster  than 
mine — if  that  is  what  you  refer  to.  That  is  what  he 
says. 

Q.  No,  it  is  not ;  I  want  to  find  out  whether  his  car 
slowed  down  at  the  time  of  the  accident,  slower  than 
it  was  going  before  that  or  whether  it  went  faster,  if 
we  can  find  out.  I  don't  know  just  how  to  do  it  with 
this  witness. 

The  COURT.— Well,  that  is  a  question  that  should 
elicit  an  answer.  Did  it  slow  down  or  did  it  acceler- 
ate its  speed  at  the  time  of  the  accident?  Is  that 
what  you  want  to  know  ? 

The  INTERPRETER.— If  you  wiU  always  put 
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(Testimony  of  Antonio  Medrano.) 
your  questions  in  the  first  person. 

Mr.  CHELLIS.— All  right. 

Q.  Did  your  car  slow  down  or  increase  its  speed  at 
the  time  of  the  accident  ? 

A.  It  was  going  slow. 

My  car  was  traveling  slow  at  the  time  of  the  acci- 
dent. I  saw  Davide  at  the  time  of  the  accident,  when 
he  fell.  When  we  came  out  of  the  tunnel  we  were 
traveling  very  slow  because  we  could  not  go  fast  on 
account  we  didn't  have  enough  power,  and  when  we 
got  about  eleven  meters  out  of  the  tunnel,  the  other 
car  came  and  hit  us  and  knocked  our  hand-car  about 
11  meters  ahead;  then  the  fourth  car  came  and  col- 
lided with  the  third.  There  were  two  collisions;  it 
was  the  collision  of  the  fourth  car  with  the  third  that 
threw  Davide  off.     I  saw  Davide  fall. 

At  this  point  the  defendant  admitted  that  the 
plaintiff's  hand  was  injured  by  the  collision  so  that 
it  had  to  be  amputated.  It  was  also  here  admitted 
that  the  plaintiff  was  riding  with  his  back  towards 
the  car  preceding  it. 

On  cross-examination  the  witness  testified :  Eleven 
meters  would  be  about  55  feet.  We  were  riding  on 
a  hand-car  which  was  [45]  propelled  by  no  other 
kind  of  power  than  the  physical  hand-power  of  the 
men  on  the  car. 

[Testimony  of  Ricardo  Reyes,  for  Plaintiff.] 
RICARDO  REYES,  a  witness  called  on  behalf  of 
plaintiff,  being  first  duly  sworn,  testified  as  follows : 
I  was  working  with  Davidi  at  the  time  of  the  acci- 
dent, and  had  been  for  about  ten  days.     I  was  on  the 
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(Testimony  of  Ricardo  Reyes.) 
second  car  and  was  facing  the  rear.  David?'  was  on 
the  following  car  and  had  his  shoulder  towards  us. 
At  the  time  of  the  accident  our  car  was  running  slow ; 
as  we  came  out  of  the  tunnel  we  were  tired  and  were 
traveling  slow.  I  didn't  see  Davids 's  car  while  we 
were  in  the  tunnel,  but  saw  it  outside.  When  I  first 
saw  it,  it  was  about  thirty  feet  from  our  car,  but  I 
can't  say  exactly  how  far  it  was.  When  we  were 
coming  out  of  the  tunnel  their  hand-car  came  in  colli- 
sion with  ours,  then,  as  ours  went  ahead,  the  one 
following  David^'s  car  came  and  hit  his  car,  and  that 
was  the  time  he  fell.  It  was  the  fourth  car  that 
struck  his  and  caused  him  to  fall. 

Plaintiff  here  rests. 

Mr.  CHERRINGTON.— The  defendant  moves  the 
Court  to  grant  a  motion  for  a  nonsuit,  on  the  ground 
of  insufficiency  of  the  evidence  to  support  any  ver- 
dict, taking  the  pleadings  in  any  light,  either  the 
amended  complaint,  or  as  lastly  amended. 

Which  said  motion  was  overruled  by  the  Court,  and 
an  exception  taken  by  the  defendant  to  such  ruling. 

Defendant's  Testimony. 

[Testimony  of  Hugh  O'Brien,  for  Defendant.] 

HUGH  O'BRIEN,  a  witness  called  on  behalf  of 

defendant,  being  first  duly  sworn,  testified  as  follows : 

At  the  time  of  plaintiff's  injury,  I  was  foreman  of 

the  gang     [46]     he  was  working  in.     I  had  about 

eighty  men.     Used  seven  or   eight  cars,  sometimes 

nine,  in  transferring  the  men  back  and  forth.     The 

accident  occurred  at  the  east  switch  at  Stine,  which 

is  a  station  in  Nevada,  and  about  500  feet  east  of  the 
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(Testimony  of  Hugh  O'Brien.) 

west  switch — that  would  be  this  side  of  Stine;  that 
is,  the  men  would  have  gone  by  the  switch  about  500 
feet  on  their  wpv  to  Caliente.  I  don't  know  what 
car  the  plaintiff  was  on.  I  was  on  the  front  car; 
I  always  ride  on  the  front  car  in  order  to  protect  the 
men  behind  me  against  trains  that  might  be  coming 
in  the  opposite  direction.  I  always  instructed  the 
men  to  run  the  cars  not  closer  than  300  feet.  Before 
the  accident  I  directed  the  men  where  to  put  the  cars 
on  the  track,  but  at  the  time  of  the  accident  I  don't 
know  what  the  men  on  the  cars  behind  me  were  doing. 
According  to  my  b*^st  judgment,  I  think  the  west 
switch  at  Stine  was  ^rom  800  to  1,000  feet  from  the 
tunnel  that  has  been  testified  about,  though  I  don't 
know  the  exact  distance.  I  think  likely  the  accident 
happened  about  1,500  ^eet  from  the  tunnel. 

Mr.  CHERRINGTON.— I  now  desire  to  read  in 
evidence  a  deposition  of  Steve  Bonich,  taken  pur- 
suant to  stipulation. 

The  COURT.— Just  read  it. 

[Deposition  of  Dan  Zupon,  for  Defendant.] 
DAN  ZUPON,   a   witr^^ss   called    on    behalf   of 
defendant,  being  first  duly  sworn,  testified  as  follows, 
by  deposition : 

I  know  Martini  Davide.  On  the  25th  of  April, 
1911,  he  was  working  with  me  near  Stine  station  in 
Nevada,  for  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company.  We  were  working  about  ten 
miles  west  of  Caliente.  We  had  about  100  men  in 
the  gang.  I  remember  the  accident  in  which  Martini 
Davide  had  his  hand  cut  off.     It  was  in  the  evening. 
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(Deposition  of  Dan  Zupon.) 

"We  were  engaged  on  that  day  ballasting  the  track. 
We  were  on  our  way  home  after  quitting  work  for  the 
day.  "We  were  going  home  on  hand-cars.  I  was  rid- 
ing on  the  fifth  hand-car  from  the  front,  and  Davide 
was  also  on  the  fifth  [47]  car.  The  fourth  and 
fifth  cars  were  running  about  four  feet  apart,  and 
then  came  as  close  as  they  could  get.  The  foreman 
was  on  the  front  car ;  he  was  between  14  and  15  rails 
ahead  of  us ;  a  rail  is  33  feet.  The  foreman  had  noth- 
ing to  do  with  the  running  of  the  car  I  was  on. 
When  Davide  got  hurt  he  was  riding  on  the  handle ; 
then  he  was  playing  with  the  Mexican  on  the  fourth 
car  without  holding  on  to  anything.  The  cars  were 
going  as  fast  as  they  could  pump,  between  nine  and 
ten  miles  an  hour.  Davide  fell  because  he  was  not 
holding  on  to  the  handle  of  the  hand-car,  and  he  was 
joshing  with  the  Mexican  on  the  car  in  front,  and  the 
Mexican  started  to  run  faster,  then  Davide  fell  be- 
tween the  cars.  We  stopped  the  hand-car  in  about 
a  minute ;  it  ran  about  a  rail  and  a  quarter.  There 
were  five  men  on  my  hand-car. 

[Deposition  of  Steve  Bonich,  for  Defendant.] 
STEVE  BONICH,  a  witness  called  on  behalf  of 
defendant,  being  first  duly  sworn,  testified  as  follows 
by  deposition : 

I  have  known  Martini  Davide  about  two  months 
before  the  25th  of  April,  1911,  and  was  working  with 
him  ballasting  track  that  day.  We  were  working 
about  thirty  miles  west  of  Caliente.  There  were 
from  95  to  100  men  in  the  gang.  I  remember  Davide 
getting  hurt ;  he  was  on  the  way  home ;  it  was  after 
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(Deposition  of  Steve  Bonich.) 

six  o'clock  when  we  quit  work.  Davide  was  on  the 
same  car  I  was  on.  There  were  seven  cars  and  we 
were  riding  on  the  fifth  from  the  front.  At  the  time 
Davide  was  hurt  the  fourth  and  fifth  cars  were  to- 
gether, and  Davide  put  his  hand  around  to  the 
Mexican,  and  was  joshing  with  the  Mexican,  tick- 
ling him,  playing  with  him.  When  the  hand- 
cars got  together  Davide  put  one  leg  on  the  fourth 
hand-car  and  one  on  his  own  car,  but  didn't 
hold  on  to  anything.  The  Mexican  whom  he  tickled 
was  on  the  fourth  car,  that  is,  the  car  in  front  of  us. 
The  cars  were  going  like  when  they  go  between  [48] 
six  and  seven  miles  an  hour.  Davide  fell  off  the  car. 
It  was  the  fifth  car  that  ran  over  him  and  cut  his  hand 
off.  We  stopped  the  car  within  a  half  rail.  There 
were  five  men  on  our  car.  The  foreman  was  riding 
on  the  first  car. 
Defendant  rests. 

Rebuttal  Testimony. 
[Testimony  of  Antonio  Medrano,  for  Plaintiff 

(Recalled  in  Rebuttal).] 
ANTONIO  MEDRANO,  recalled  on  rebuttal,  tes- 
tified as  follows : 

At  no  time,  except  at  the  time  of  the  collision,  were 
the  car  that  I  was  on  and  the  car  that  Davide  was 
on  near  enough  for  a  man  to  stand  with  one  foot  on 
each  car,  and  Davide  did  not  do  that. 
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[Testimony  of  Ricardo  Reyes,  for  Plaintiff 
(Recalled  in  Rebuttal).] 

RICARDO  REYES,  recalled  on  rebuttal,  testified 
as  follows: 

Except  at  the  time  of  the  collision,  the  cars  were 
not  close  enough  for  Davide  to  stand  with  one  foot 
on  each  car.  He  was  standing  on  his  own  car  and  at 
no  time  stood  with  a  foot  on  both.  At  no  time  was 
Davide  playing  wdth  or  tickling  a  Mexican  on  our  car. 
I  don't  remember  Dan  Zupon  or  Steve  Bonich.  I 
don't  mean  to  say,  however,  that  they  were  not  work- 
ing with  my  gang. 

[Testimony  of  Martini  Davide,  the  Plaintiff,  in  His 
Own  Behalf  (Recalled  in  Rebuttal).] 

MARTINI  DAVID/,  recalled  on  rebuttal,  testified 
as  follows : 

I  don't  know  Steve  Bonich;  I  didn't  have  time  to 
know  anybody;  I  was  there  only  twelve  days.  I 
didn't  know  Dan  Zupon  either.  I  didn't  know  the 
names  of  the  men  on  the  car  with  me  because  they 
w^ere  all  Austrians.  I  never  stood  with  one  foot  on 
one  car  and  one  on  the  other.  At  the  time  of  the 
accident  I  was  not  playing  with  a  Mexican  or  any- 
body else  on  the  other  car.  I  don't  mean  to  say  that 
Zupon  and  Bonich  were  not  working  with  me  that 
day.  All  I  know  is  that  I  knew  one  Mexican  that 
had  two  fingers  off.    .[^^l 

Thereupon  counsel  for  the  defendant  requested  the 
Court,  in  writing,  to  give  to  the  jury  the  following 
instructions : 
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Defendant's  Requests  for  Instructions. 

(Title  of  Court  and  Cause.) 

Exception  No.  1. 

The  defendant  requests  the  Court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant, 
for  the  reason  that  the  evidence  is  insufficient  to  sup- 
port a  verdict  in  favor  of  the  plaintiff,  no  evidence 
of  negligence  on  the  part  of  the  defendant  having 
been  shown. 

Which  said  instruction  the  Court  refused  to  find, 
and  to  the  refusal  of  the  Court  to  find  the  same,  the 
defendant  duly  excepted. 

Exception  No.  2. 

Defendant  also  requests  the  Court  to  instruct  the 
jury  to  find  a  verdict  in  favor  of  the  defendant  on 
the  further  ground  that  at  the  time  of  the  accident  in 
question,  neither  the  defendant  nor  the  plaintiff 
were  engaged  in  interstate  commerce. 

Which  said  instruction  the  Court  refused  to  find, 
and  to  the  refusal  of  the  Court  to  find  the  same,  the 
defendant  duly  excepted. 

Exception  No.  3. 

The  fact  that  the  hand-cars  came  in  collision  and 
the  plaintiff  Davide  was  injured  thereby  raises 
no  presumption  whatever  that  the  defendant  or  its 
employees  were  negligent. 

Which  said  instruction  the  Court  refused  to  find, 
and  to  the  refusal  of  the  Court  to  find  the  same,  the 
defendant  duly  excepted. 
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Exception  No.  4. 

Before  you  find  a  verdict  for  the  plaintiff,  you 
must  believe  from  the  greater  weight  of  the  evidence 
introduced  that  the  defendant  [50]  was  guilty  of 
the  negligence  set  up  by  the  plaintiff,  so  that  if  you 
find  that  the  greater  weight  of  the  evidence  is  in  favor 
of  the  defendant,  or  if  it  is  equally  balanced,  your 
verdict  must  be  for  the  defendant,  and  in  this  con- 
nection you  are  instructed  that  the  occurrence  of  the 
collision  is  of  itself  no  evidence  of  such  or  any  negli- 
gence whatever. 

Which  said  instruction  the  Court  refused  to  find, 
and  to  the  refusal  of  the  Court  to  find  the  same,  the 
defendant  duly  excepted. 

Whereupon  the  Court  gave  to  the  jury  the  follow- 
ing instructions : 

Instructions  of  the  Court  to  the  Jury. 

Gentlemen  of  the  Jury:  I  will  now  read  you  the 
instructions  of  the  Court. 

The  plaintiff  sues  to  recover  damages,  laid  in  the 
complaint  at  ten  thousand  dollars,  for  personal  inju- 
ries to  himself,  which  he  alleges  were  caused  by  de- 
fendant's negligence. 

The  plaintiff's  complaint,  after  alleging  defend- 
ant's corporate  existence  and  its  ownership  and 
operation  of  a  railroad  between  the  States  of  Califor- 
nia and  Utah,  and  plaintiff's  employment  by  defend- 
ant in  the  capacity  of  a  section-hand,  engaged  in  re- 
pairing the  main  line  of  track  of  defendant  between 
Las  Vegas  and  Caliente  in  the  State  of  Nevada,  pro- 
ceeds as  follows : 
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"That  upon  the  25th  day  of  April,  1911,  plaintiff 
was,  and  for  a  period  of  several  days  prior  thereto 
had  been  regularly  employed  by  the  defendant  in  the 
capacity  of  a  section-hand,  and  was  engaged  in  re- 
pairing the  said  main  line  track  of  defendant  between 
the  stations  of  Las  Vegas  and  Caliente  in  the  State 
of  Nevada. 

'*That  upon  said  last  mentioned  date,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
plaintiff  was  riding  upon  and  assisting  in  propelling 
a  certain  hand-car  between  said  stations  of  Las  Vegas 
and  Caliente,  at  a  point  nine  miles  west  of  [51] 
Caliente,  in  said  State  of  Nevada ;  that  said  hand-car 
at  said  time  was  owned,  operated  and  used  by  defend- 
ant in  connection  with  the  work  in  which  plaintiff 
was  engaged,  as  aforesaid;  that  plaintiff  in  riding 
upon  and  assisting  in  propelling  said  hand-car,  as 
aforesaid,  was  acting  under  and  in  accordance  with 
the  orders  and  direction  of  a  section  foreman;  that 
said  section  foreman  at  said  time  was  regularly  em- 
ployed by  defendant  as  such  section  foreman  in  con- 
nection with  said  work  upon  defendant's  said  main 
line  track. 

**That  upon  said  2i5th  day  of  April,  1911,  and  while 
plaintiff  was  so  employed  and  engaged,  as  aforesaid, 
and  while  said  plaintiff  was  riding  upon  and  assist- 
ing in  propelling  said  hand-car  between  said  sta- 
tions of  Las  Vegas  and  Caliente,  as  aforesaid, 
another  and  different  hand-car,  which  said  last 
mentioned  hand-car  was  also  at  said  time  owned, 
operated  and  used  by  defendant  in  the  care  of  and  in 
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making  repairs  to  its  said  main  line  track,  was  being 
at  said  time  propelled  by  defendant  at  a  high  rate  of 
speed  upon  and  along  said  main  line  of  track  in  ad- 
vance of  and  in  front  of  the  said  hand-car  upon  which 
plaintiff  was  riding,   as  aforesaid;  that   said  other 
hand-car,  so    operated   at   a   high  rate  of  speed,  as 
aforesaid,  passed  along  said  main  line  track  in  ad- 
vance of  and  ahead  of  the  said  hand-car  upon  which 
plaintiff  was  riding,  as  aforesaid,   that   while    said 
other  hand-car  was  being  so  propelled  and  operated 
at  a  high  rate  of  speed  along  the  said  main  line  track 
of  defendant  ahead  of  and  in  advance  of  the  said  car 
upon  which  plaintiff  was  riding,  as  aforesaid,  the 
speed  of  said  other  hand-car,  which  was  so  being 
operated  in  advance  of  the  said  car  upon  which  plain- 
tiff was  riding,  as  aforesaid,  was  suddenly  materially 
slackened  and  lessened;  that  plaintiff  had  no  means 
of  knowing  at  any  of  said  times  hereinbefore  men- 
tioned, and  at  none  of  said  times  did  he  know  that 
the  speed  of  said  other  hand-car  which  had  so   ad- 
vanced along  said  main  line  track     [52]     in  front 
of  and  in  advance  of  the  said  hand-car  upon  which 
plaintiff  was  riding,  as  aforesaid,  would  be  or  had 
been  materially  or  at  all  slackened  or  lessened,  as 
aforesaid.     That  shortly  after  the  slackening  and 
lessening  of  the  speed  of  said  other  hand-car,  as 
aforesaid,  and  because   thereof,   the   said   hand-car 
upon   which   plaintiff   was  riding  as  aforesaid,  ran 
against  and  with  great  force  and  violence  struck  the 
said  other  hand-car  which  had   so   advanced   along 
said  main  track  in  advance  of  the  said  hand-car  upon 
which  plaintiff  was  riding,  as  aforesaid, 
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''That  shortly  thereafter  another  and  different 
hand-car  which  was  then  and  there  owned,  operated 
and  controlled  by  defendant  upon  said  main  line  of 
track  ran  into  and  collided  with  the  said  hand-car 
upon  which  plaintiff  was  riding,  as  aforesaid. 

"That  the  shock  and  collision  of  said  hand-cars 
was  such  that  plaintiff,  by  reason  of  said  shock  and 
collision,  was  violently  thrown  from  the  hand-car 
upon  which  he  was  riding,  as  aforesaid,  and  fell  upon 
the  track  of  defendant  in  front  of  said  last  men- 
tioned hand-car;  that  the  wheels  of  said  last  men- 
tioned hand-car,  upon  which  plaintiff  had  been  rid- 
ing, as  aforesaid,  ran  over  and  mangled  the  left  hand 
of  plaintiff;  that  the  employees  of  defendant  who 
were  propelling  the  said  other  hand-car  which  had 
so  advanced  along  said  main  line  track  ahead  of  and 
in  front  of  the  car  on  which  plaintiff  was  riding,  and 
the  employees  of  defendant  who  were  propelling  the 
said  hand-car  which  ran  into  and  collided  with  the 
hand-car  upon  which  plaintiff  was  riding,  as  afore- 
said, operated  the  said  respective  hand-cars  in  a  care- 
less and  negligent  manner,  in  so  suddenly  materially 
slackening  and  lessening  the  speed  of  said  hand-car, 
as  hereinbefore  alleged,  and  in  running  into  and  col- 
liding with  the  hand-car  upon  which  plaintiff  was 
riding,  as  aforesaid,  respectively. 

"Said  accident  was  not  caused  by  any  fault  or 
negligence  on  the  part  of  said  plaintiff  but  was 
caused  by  the  negligence  of  said  defendant  and  its 
employees  as  hereinbefore  set  forth ;  that  when  [53] 
plaintiff  was  injured,  as  aforesaid,  he  was  engaged  in 
work  required  of  him  by  said  defendant." 
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The  answer  admits  defendant's  corporate  exist- 
ence, its  ownership  and  operation  of  the  railroad 
and  its  employment  of  plaintiff  but  denies  all  the 
other  allegations  of  the  complaint. 

Said  answer  also  set  up  as  a  further  and  separate 
defense  that  plaintiff's  injuries  were  caused  by, 
''and  the  result  of,  the  negligence,  carelessness  and 
recklessness  of  the  plaintiff  himself  in  jumping  from 
one  of  the  hand-cars  mentioned  in  said  complaint  to 
the  other  while  the  same  were  in  motion,  and  defend- 
ant avers  that  while  plaintiff  was  so  engaged  he  fell 
between  the  said  hand-cars  and  was  then  and  there 
injured,  without  any  negligence  whatever  on  the 
part  of  this  defendant  or  an}^  of  its  employees. ' ' 

Said  answer  further  avers,  "that  the  plaintiff  was 
playfully  jumping  from  one  of  the  hand-cars  men- 
tioned in  said  complaint  to  the  other  while  said  hand- 
cars were  in  motion,  and  defendant  avers  that  what- 
ever injury  the  plaintiff  suffered  was  the  result  of  a 
risk  which  the  plaintiff  assumed,  and  was  not  the 
result  of  any  negligence  on  the  part  of  defendant  or 
any  of  its  employees." 

Said  answer  further  avers  that  plaintiff,  at  the 
time  of  the  accident,  was  not  engaged  in  any  act  of 
interstate  commerce  and  was  not  performing  any  act 
for  which  he  was  employed  by  this  defendant,  "but 
was  engaged  in  play  of  his  own  accord  and  for  his 
o^\Ti  amusement,  and  while  so  engaged  in  such  play 
was  jumping  from  one  hand-car  to  another  and  fell 
between  the  same  and  so  was  injured,  without  any 
fault  or  negligence  on  the  part  of  this  defendant  or 
any  or  either  of  its  employees." 
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The  first  issue  to  which  the  Court  directs  your 
attention  is,  was  the  defendant  negligent  ? 

In  order  to  recover  under  the  pleadings  in  this 
case,  plaintiff  must  show  that  the  defendant's  emh 
ployees  were  negligent  as  charged  in  the  complaint, 
and,  that  such  negligence  was  a  proximate  [54] 
cause  of  plaintiff's  injuries. 

If  none  of  said  employees  were  negligent,  or  if  any 
of  them  were  negligent  but  such  negligence  was  not 
a  proximate  cause  of  plaintiff's  injuries,  no  recovery 
can  be  had. 

Negligence  is  the  omission  to  do  something  which 
a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  pru- 
dent man  would  not  do.  It  is  not  intrinsic  or  absolute, 
but  always  relates  to  some  circumstance  of  time, 
place  or  person. 

On  this  issue  the  Court  instructs  you  that  the  mere 
happening  of  the  accident  raises  no  presumption  that 
the  defendant  corporation  was  negligent,  but  the 
burden  of  proving  negligence,  by  a  preponderance  of 
evidence,  is  upon  the  plaintiff,  and  the  negligence,  if 
any  is  proven,  must  be  that  alleged  in  the  complaint, 
and,  unless  such  negligence  is  so  proven,  your  verdict 
must  be  for  the  defendant. 

The  Court  further  charges  you,  that  contributory 
negligence  is  such  an  act  or  omission  on  the  part  of 
the  plaintiff  amounting  to  a  want  of  ordinary  care 
as,  concurring  and  co-operating  with  the  negligent 
act  or  acts  of  the  defendant,  was  a  proximate  cause 
of  the  injury  complained  of  by  the  plaintiff. 
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An  act  is  the  proximate  cause  of  any  event  which, 
in  the  natural  order  of  things  and  imder  the  circum- 
stances, it  would  necessarily  produce  that  event,  when 
it  is  the  first  and  direct  power  producing  the  result. 

The  Court  further  charges  you  that  section  1  of  an 
act  of  Congress,  passed  April  22,  3908,  provides, 
among  other  things  that  every  common  carrier  by 
railroad,  while  engaged  in  commerce  between  any  of 
the  several  States,  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce  for  such  injury  resulting 
in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents  or  employees  of  [55]  such  carrier, 
or  by  reason  of  any  defect  of  inefficiency  due  to  its 
negligence  in  its  appliances,  machinery,  track,  road- 
bed, works  or  other  equipment. 

It  is  admitted  in  this  case  that  at  the  time  of  the 
accident  complained  of  the  defendant  Salt  Lake 
Railroad  Company  was  a.  common  carrier  by  rail- 
road, engaging  in  commerce  between  several  States, 
and  the  Court  charges  you  that  upon  the  admitted 
facts  of  the  case  the  plaintiff  was  employed  by  such 
carrier  in  such  commerce. 

If  the  evidence  fails  to  satisfy  you  that  any  of 
defendant's  employees  were  negligent  as  charged  in 
the  complaint,  or  if  you  believe  from  the  evidence 
that  either  of  them  was  negligent,  but  the  evidence 
fails  to  satisfy  you  that  such  negligence  was  a  proxi- 
mate cause  of  plaintiff's  injuries,  your  verdict  will 
be  for  the  defendant. 

If,  however,  you  believe  from  the  evidence  that 
any  of   defendant's   employees   were   negligent,  as 
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alleged  in  the  complaint,  and  that  such  negligence 
was  a  proximate  cause  of  plaintiff's  injuries,  your 
verdict  will  be  for  the  plaintiff. 

If  you  find  for  plaintiff,  it  will  be  your  duty  to  as- 
sess the  amount  of  damages  he  is  entitled  to  recover, 
and  in  estimating  those  damages  you  may  consider 
that  the  nature  and  extent  to  which  the  injuries  he 
received  are  permanent  in  their  nature  and  will 
affect  his  health  and  physical  condition  in  the  future, 
and  also  his  bodily  pain  and  suffering,  if  any,  which 
has  or  will  proximately,  that  is  naturally,  and  without 
the  intervention  of  some  other  cause,  result  from  any 
injury  received  by  him  as  charged  in  the  complaint, 
and  allow  him  such  damages,  not  exceeding  the 
amount  alleged  in  the  complaint,  as,  in  your  opinion, 
will  fairly  compensate  him  for  all  the  pain  and  in- 
jury, if  any,  which  he  has  sustained  or  will  sustain 
by  reason  of  said  injuries.     [56] 

The  Court  further  charges  you,  however,  that  if 
you  find  for  the  plaintiff,  but  also  find  that  he  was 
guilty  of  contributory  negligence,  you  will  diminish 
the  damages  you  find  the  plaintiff  has  sustained  by 
reason  of  his  injuries  in  proportion  to  the  amount  of 
negligence  attributable  to  the  plaintiff. 

And  the  Court  gave  to  the  jury  no  further  or  other 
instructions. 

Exception  No.  5. 

''An  act  is  the  proximate  cause  of  an  event  when, 
in  the  natural  order  of  things  and  under  the  circum- 
stances, it  would  necessarily  produce  that  event, 
when  it  is  the  first  and  direct  power  producing  the 
result." 
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To  whicli  instruction  the  defendant  then  and  there 
excepted. 

Exception  No.  6. 

The  defendant  then  and  there  excepted  to  that  part 
of  the  instruction  of  the  Court,  which  was  as  follows : 

"And  the  Court  charges  you  that,  upon  the  ad- 
mitted facts  of  the  case,  the  plaintiff  was  employed 
by  such  carrier  in  such  commerce." 

Exception  No.  7. 

"If,  however,  you  believe  from  the  evidence  that 
any  of  defendant's  employees  were  negligent  as 
alleged  in  the  complaint,  and  that  such  negligence  was 
a  proximate  cause  of  plaintiff's  injuries,  your  ver- 
dict will  be  for  the  plaintiff." 

To  which  instruction  the  defendant  then  and  there 
excepted. 

Exception  No.  8. 

"The  Court  further  charges  you,  however,  that,  if 
you  find  [57]  for  the  plaintiff,  but  also  find  that 
he  was  guilty  of  contributory  negligence,  you  will 
diminish  the  damages  which  you  find  the  plaintiff  has 
sustained  b}^  reason  of  his  injuries  in  proportion  to 
the  amount  of  negligence  attributable  to  the  plain- 
tiff." 

To  which  instruction  the  defendant  then  and  there 
excepted. 

And  thereupon  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  in  words  and  figures  as  follows : 
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(Title  of  court  and  cause  omitted.) 

''We,  the  jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff  in  the  sum  of  $2750.00. 
Los  Angeles,  November  29,  1912. 

A.  G.  BARTLETT, 

Foreman." 
The  foregoing,  containing  all  the  evidence  offered 
at  the  trial  in  said  cause,  all  of  the  defendant's  re- 
quests for  instructions  to  the  jury,  together  with  the 
defendant's  exceptions  to  the  Court's  refusal  to  give 
said  instructions,  and  the  instructions  of  tJie  Court 
to  the  jury,  with  the  defendant's  exceptions  thereto, 
and  containing  all  of  the  proceedings  on  the  trial  of 
said  cause,  to  and  including  the  verdict  of  the  jury, 
is  hereby  offered  as  the  defendant's  proposed  Bill  of 
Exceptions. 

A.  S.  HALSTED  and 
PENNEL  CHEERINGTON, 

Attorneys  for  Defendant. 
Service  of  the  foregoing  Bill  of  Exceptions  ac- 
cepted, and  a  copy  thereof  received,  this  24th  day  of 
December,  1912. 

BURT  CHELLIS, 
HARRIS  &  SWANWICK, 
Attorneys  for  Plaintiff.     [58] 
It  is  hereby  stipulated  that  the  foregoing  Bill  of 
Exceptions  is  a  true  and  correct  Bill  of  Exceptions, 
and  that  the  same  la^j  be  settled  and  allowed  by  the 
Court. 
Dated,  this  30th  day  of  December,  1912. 
BURT  CHELLIS, 
HARRIS  &  SWANWICK, 
Attomevs  for  Plaintiff. 
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[Order  Settling  and  Allowing  Bill  of  Exceptions.] 

The  foregoing  Bill  of  Exceptions,  containing  all  of 
the  evidence  offered  and  introduced  at  the  trial  of 
said  cause,  together  with  the  defendant's  requests 
for  instructions  to  the  jury  and  the  defendant's  ex- 
ceptions to  the  Court's  refusal  to  give  said  instruc- 
tions, and  the  instructions  of  the  Court  to  the  Jury, 
together  with  the  defendant's  exceptions  to  said  in- 
structions, and  containing  all  of  the  proceedings  in 
said  cause,  to  and  including  the  verdict  of  the  jury, 
is  a  true  and  correct  Bill  of  Exceptions,  and  is  hereby 
settled  and  allowed,  and  ordered  to  be  filed. 

Dated  this  30th  day  of  Dec.  1912. 

OLIN  WELLBORN, 

Judge. 

[Endorsed]  :  Original.  No.  1636.  TJ.  S.  District 
Court  Ninth  District  Southern  District  of  Cali- 
fornia. Martini  Davide,  Plaintiff,  vs.  S.  P.  L.  A.  & 
S.  L.  R.  R.  Co.,  a  Corporation,  Defendant.  Bill  of 
Exceptions.  Filed  Dec.  30,  1912.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
A.  S.  Halsted,  Pennel  Cherrington,  502-4  Pacific 
Electric  Bldg.,  Los  Angeles,  Cal.,  Solicitors  for  De- 
fendant.    [59] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES    &    SALT    LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Petition  for  a  Writ  of  Error  and  Supersedeas. 

San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company,  a  corporation,  defendant  in  the  above- 
entitled  cause,  feeling  itself  aggrieved  by  the  verdict 
of  the  jury  and  the  judgment  entered  on  the  29th 
day  of  November,  1912,  comes  now  by  Pennel  Cher- 
rington,  its  attorney,  and  files  herewith  an  assign- 
ment of  error,  and  petitions  said  Court  for  an  order 
allowing  said  defend'ant  to  procure  a  writ  of  error 
to  the  Honorable  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  under  and  according 
to  the  laws  of  the  United  States  in  that  behalf  made 
and  provided,  and  also  that  an  order  be  made  fixing 
the  amount  of  security  which  the  defendant  shall 
give  and  furnish  upon  said  writ  of  error,  and  that 
upon  the  giving  of  such  security  all  further  proceed^ 
ings  in  this  Court  be  suspended'  and  stayed  until  the 
termination  of  said  writ  of  error  by  the  said  United 
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States    Circuit    Court   of   Appeals   for   the    Ninth 
Circuit. 
And  your  petitioner  will  ever  pray. 
Dated  February  15th,  1913. 

PENNEL  CHEiRRINGTON, 

Attorney  for  Petitioner. 

[Endorsed] :  Original.  C.  C.  No.  1636.  U.  S.  Dis- 
trict Court,  Ninth  [60]  District,  Southern  Dis- 
trict of  California.  Martini  Davide,  Plaintiff,  vs.  S. 
P.  L.  A.  &  S.  L.  R.  R.  Co.,  a  Corporation,  Defendant. 
Petition  for  Writ  of  Error  and  Supersedeas.  Filed 
Feb.  15, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.  Received  copy  of  the 
within  Petition  this  15th  day  of  Feb.  1913.  Burt 
Chellis,  Chas.  E.  Donnelly,  Jr.,  Harris  &  Swanwick, 
Solicitors  for  Plff.  Pennel  Cherrington,  502-4 
Pacific  Electric  Bldg.,  Los  Angeles,  Cal.,  Solicitor  for 
Defendant.     .[61] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  &   SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Assignment  of  Errors. 

Comes  now  the  defendant,  San  Pedro,  Los  Angeles 
&  Salt  Lake  Railroad  Company,  and  files  the  fol- 
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lowing  assignment  of  errors  upon  which  it  will  rely 
upon  its  prosecution  of  the  writ  of  error  in  the 
above-entitled  cause,  petition  for  which  writ  of  error 
is  filed  at  the  same  time  with  this  assignment  of 
error. 

I. 

That  the  trial  Court  erred  in  overruling  and  deny- 
ing the  defendant's  motion  for  a  nonsuit. 

II. 

That  the  trial  Court  erred  in  refusing  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant  as 
requested  by  its  request  for  instruction  numbered 
one  because  of  the  insufficiency  of  the  evidence  to 
support  a  verdict  in  favor  of  the  plaintiff. 

III. 

That  the  trial  Court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ant on  the  ground  that  at  the  time  of  the  accident 
in  question,  neither  the  defendant  nor  the  plaintiff 
were  engaged  in  interstate  commerce,  as  requested 
by  defendant  in  its  request  for  instruction  numbered 
two. 

IV. 

That  the  trial  Court  erred  in  refusing  to  instruct 
the  jury  that  the  fact  that  the  hand^cars  in  question 
came  in  collision  and  the  plaintiff  Davide  was  in- 
jured thereby,  raises  no  presumption  [62]  what- 
ever that  the  defendant  or  its  employees  were  neg- 
ligent, as  requested  by  defendant  in  its  request  for 
instruction  numbered  three. 

V. 

That  the  trial  Court  erred  in  refusing  to  instruct 
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the  jury  as  follows,  on  request  of  tlie  defendant  in 
its  request  for  instruction  numbered  four: 

Before  you  find  a  verdict  for  the  plaintiff,  you 
must  believe  from  the  greater  weight  of  the  evi- 
dence introduced  that  the  defendant  was  guilty  of 
the  negligence  set  up  by  the  plaintiff,  so  that  if  you 
find  that  the  greater  weight  of  the  evidence  is  in 
favor  of  the  defendant,  or  if  it  is  equally  balanced, 
your  verdict  must  be  for  the  defendant,  and  in  this 
connection  you  are  instructed  that  the  occurrence  of 
the  collision  is  of  itself  no  evidence  of  such  or  any 
negligence  whatever. 

YT. 

That  the  trial  Court  erred  in  instructing  the  jury 
as  follows: 

An  act  is  the  proximate  cause  of  an  event  when, 
in  the  natural  order  of  thinsrs  and  under  the  cir- 
cumstances, it  would  necessarily  produce  that  event, 
when  it  is  the  first  and  direct  power  producing  the 
result. 

vn. 

That  the  trial  Court  erred  in  instructing  the  jury 
as  follows: 

And  the  Court  charges  you,  that,  upon  the  ad- 
mitted facts  of  the  case,  the  plaintiff  was  employed 
by  such  carrier  in  such  commerce. 

YIII. 

That  the  trial  Court  erred  in  instructing  the  jury 
as  follows: 

If,  however,  you  believe  from  the  evidence  that 
any  of  defendant's  [63]  employees  were  negli- 
gent as  alleged  in  the  complaint,  and,  that  such  neg- 
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ligence  was  a  proximate  cause  of  plaintiff's  injuries, 
your  verdict  will  be  for  the  plaintiff. 

IX. 
That  the  trial  Court  erred  in  instructing  the  jury 
as  follows: 

The  Court  further  charges  you,  however,  that,  if 
you  find  for  the  plaintiff,  but  also  find  that  he  was 
guilty  of  contributory  negligence,  you  will  diminish 
the  damages  which  you  find  the  plaintiff  has  sus- 
tained by  reason  of  his  injuries  in  proportion  to  the 
amount  of  negligence  attributable  to  the  plaintiff. 

X. 
That  the  trial  Court  erred  in  overruling  and  deny- 
ing the  defendant's  motion  for  a  new  trial. 

PENNEL  CHERRINGTON, 

Attorney  for  Defendant. 
And  upon  the  foregoing  assignment  of  errors  and 
upon  the  record  in  said  cause,  the  defendant  prays 
that  said  verdict  and  judgment  be  reversed. 
Dated  February  15th,  1913. 

PENNEL  CHERRINGTON, 

Attorney  for  Defendant. 

[Endorsed]:  Original.  C.  C.  No.  1636.  U.  S. 
District  Court,  Ninth  District,  Southern  District  of 
California.  Martini  Davide,  Plaintiff,  vs.  S.  P.  L. 
A.  &  S.  L.  R.  R.  Co.,  a  Corporation,  Defendant.  As- 
signment of  Errors.  Filed  Feb.  15,  1913.  Wm.  M. 
Van  Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy 
Clerk.  Received  copy  of  the  within  Assignment  of 
Errors  this  15th  day  of  Feb.  1913.  Burt  Chellis, 
Chas.  C.  Donnelly,  Jr.,  Harris  &  Swanwick,  Solicit- 
ors  for   Plff.     Pennel    Cherrington,    502-4    Pacific 
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Electric  Bldg.,  Los  Angeles,  Oal.,  Solicitor  for  De- 
fendant.    [64] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 
MARTINI  DA  VIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  &   SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant, 

Order  Staying  Proceedings. 

The  defendant,  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company,  having  this  day  filed  its 
petition  for  a  writ  of  error  from  the  verdict  and 
judgment  made  and  entered  herein  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, together  with  an  assignment  of  errors  within 
due  time,  and  also  praying  that  an  order  be  made 
fixing  the  amount  of  security  which  the  defendant 
should  give  and  furnish  upon  said  writ  of  error,  and 
that  upon  the  giving  of  said  security  all  further 
proceedings  of  this  court  be  suspended  and  stayed 
until  the  determination  of  said  writ  of  error  by  said 
United  States  Circuit  Court  of  Appeals,  and  said 
petition  having  this  day  been  duly  allowed: 

NOW,  THEREFORE,  it  is  ordered  that  upon  said 
defendant  filing  with  the  Clerk  of  this  Court  a  good 
and  sufficient  bond  in  the  sum  of  Three  Thousand 
Five  Hundred  Dollars  ($3,500.00),  to  the  effect  that 
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if  the  said  defendant  and  plaintiff  in  error  shall 
prosecute  the  said  writ  of  error  with  effect  and  an- 
swer all  damages  and  costs  if  it  fails  to  make  its  plea 
good,  then  the  said  obligation  to  be  void,  else  to 
remain  in  full  force  and  virtue,  the  said  bond  to  be 
approved  by  the  Clerk  of  this  Court,  that  all  further 
proceedings  in  this  Court  be  and  they  are  hereby 
suspended  and  stayed  until  the  determination  of  said 
writ  of  error  by  said  United  [65]  States  Circuit 
Court  of  Appeals. 
Dated  February  15th,  1913,  at  Chambers. 

OLIN  WELLBORN, 
Judge. 

[Endorsed]:  Original.  C.  C.  No.  1636.  U.  S. 
District  Court,  Ninth  District,  Southern  District  of 
California.  Martini  Davide,  Plaintiff,  vs.  S.  P.  L. 
A.  &  S.  L.  R.  R.  Co.,  a  Corporation,  Defendant. 
Order  Staying  Proceedings.  Filed  Feb.  15,  1913. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Received  copy  of  the  within  order 
this  15th  day  of  Feb.  1913.  Burt  Chellis,  Chas.  C. 
Donnelly,  Jr.,   Harris  &  Swanwick,  iSolicitors  for 

.     Pennel  Cherrington,  502-4  Pacific  Electric 

Bldg.,  Los  Angeles,  Cal.,  Solicitor  for  Defendant. 
[66] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 
MARTINI  DA  VIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANGELES  &   SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 
Order  Allowing  Writ  of  Error. 

Upon  motion  of  Pennel  Cherrington,  attorney  for 
defendant,  and  upon  filing  a  petition  for  a  writ  of 
error  and  an  assignment  of  errors,  it  is  ordered  that 
a  writ  of  error  be,  and  hereby  is  allowed  to  have 
reviewed  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  the  verdict  and  judg- 
ment heretofore  entered  herein. 

Dated  February  15th,  1913,  at  Chambers. 

OLIN  WELLBORN, 
Judge. 

[Endorsed]:  Original.  C.  C.  No.  1636.  U.  S. 
District  Court,  Ninth  District,  Southern  District  of 
California.  Martini  Davide,  Plaintiff,  vs.  S.  P.  L. 
A.  &  S.  L.  R.  R.  Co.,  a  Corporation,  Defendant.  Or- 
der Allowing  Writ  of  Error.  Filed  Feb.  15,  1913. 
Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N.  Williams, 
Deputy  Clerk.  Received  copy  of  the  within  order 
this  15th  day  of  Feb.  1913.  Burt  Chellis,  Chas.  C. 
Donnelly,  Jr.,  Harris  &  Swanwick,  Solicitors  for 
Plff.     Pennel   Cherrington,   502-4   Pacific   Electric 
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Bldg.,  Los  Angeles,  Cal.,  Solicitor  for  Defendant. 
[67] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 
MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,  LOS  ANOELES   &   SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we,  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  a  corporation,  as  principal,  and 
National  Surety  Company  of  New  York,  as  surety, 
are  held  and  firmly  boimd  unto  Martini  Davide,  the 
plaintiff  above  named,  in  the  sum  of  Three  Thousand 
Five  Hundred  Dollars  ($3,500.00),  to  be  paid  to  said 
Martini  Davide,  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  jointly  and  severally, 
and  our  and  each  of  our  successors  and  assigns, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  17th  day  of 
February,  A.  D.  1913. 

WHEREAS,  the  above-named  defendant,  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company, 
has  issued  out  a  writ  of  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
reverse  the  judgment  in  the  above-entitled  cause  by 
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the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division,  rendered 
and  entered  in  said  cause  on  the  29th  day  of  Novem- 
ber, 1912. 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  San  Pedro, 
Los  Angeles  &  Salt  Lake  Railroad  Company  shall 
prosecute  said  writ  to  effect,  and  answer  all  costs 
and  damages  if  it  shall  fail  to  make  good  its  plea, 
then  [68]  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

SAN   PEDRO,   LOS   ANGELES  &   SALT 
LAKE  RAILROAD  COMPANY, 
By  H.  C.  NUTT, 

Its  General  Manager. 
NATIONAL    SURETY    COMPANY. 
CHAS.  SEYLER,  Sr., 
Resident  Vice-president. 
[Seal]  H.  EVERETT  CHARLTON, 

Resident  Assistant  Secretary. 
General  Office  for  So.   California,  264-5-6,  I.  W. 
Hellman  Bldg.,  Los  Angeles,  California. 
CHAS.  SEYLER,  Jr., 

General  Agent.     [69] 

AFFIDAVIT,  ACXNOWLEDGMENT,  AND 
JUSTIFICATION  BY  GUARANTEE  OR 
SURETY  COMPANY. 

State  of  California, 
County  of  Los  Angeles, — ss. 

On  this  seventeenth  day  of  February,  one  thous- 
and nine  hundred  and  thirteen,  before  me  personally 
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came  Chas.  Seyler,  Sr.,  known  to  me  to  be  the  Resi- 
dent Vice-president  of  the  National  Stirety  Company, 
the  corporation  described  in  and  which  executed  the 
within  and  foregoing  bond  of  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company  as  a  surety 
thereon,  and  who,  being  by  me  duly  sworn,  did 
depose  and  say  that  he  resides  in  the  City  of  Los 
Angeles,  State  of  California ;  that  he  is  the  Resident 
Vice-president  of  said  company,  and  knows  the 
corporate  seal  thereof ;  that  the  said  National  Surety 
Company,  is  duly  and  legally  incorporated  under  the 
laws  of  the  State  of  New  York;  that  said  company 
has  complied  with  the  provisions  of  the  Act  of  Con- 
gress of  August  13th,  1894;  that  the  seal  affixed  to  the 
within  bond  of  San  Pedro,  Los  Angeles  and  Salt 
Lake  Railroad  Company  is  the  corporate  seal  of  said 
National  Surety  Company,  and  was  thereto  affixed 
by  order  and  authority  of  the  Board  of  Directors  of 
said  Company,  and  that  he  signed  his  name  thereto 
by  like  order  and  authority  as  Resident  Vice-presi- 
dent of  said  company,  and  that  he  is  acquainted 
with  H.  Everett  Charlton  and  knows  him  to  be  the 
Resident  Assistant  Secretary  of  said  Company;  and 
that  the  signature  of  said  H.  Everett  Charlton  sub- 
scribed to  said  Bond  is  in  the  genuine  handwriting 
of  said  H.  Everett  Charlton,  and  was  thereto  sub- 
scribed by  order  and  authority  of  said  Board  of  Di- 
rectors, and  in  the  presence  of  said  deponent;  and 
that  the  assets  of  said  Company,  unencumbered  and 
liable  to  execution  exceed  its  debts  and  liabilities  of 
every  nature  whatsoever  by  more  than  the  sum  of 
Seven  Thousand  ($7,000)  0000  Dollars. 
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That  Frank  L.  Gilbert  is  our  agent  to  acknowl- 
edge service  in  the  Judicial  District  wherein  this 
bond  is  given. 

CHAS.  SEYLER,  Sr. 
(Deponent's  signature.)      [70] 
Sworn  to,  acknowledged  before  me,  and  subscribed 
in  my  presence  this  seventeenth   day  of  February, 
1913. 

[Notarial  Seal]  HAZEL  JONES, 

(Officer's  signature,  description  and  seal) 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
Approved. 

OLIN  WELLBORN, 
Judge. 

[Endorsed] :  Original.  No.  1636.  U.  S.  District 
Court,  Ninth  District,  Southern  District  of  Cali- 
fornia, Martini  Davide,  Plaintiff,  vs.  S.  P.  L.  A.  & 
S.  L.  R.  R.  Co.,  a  Corporation,  Defendant.  Bond. 
Filed  Feb.  17, 1913.  Wm.  M.  Van  Dyke,  Clerk.  By 
Chas.  N.  Williams,  Deputy  Clerk.  Pennel  Cher- 
rington,  502-4  Pacific  Electric  Bldg.,  Los  Angeles, 
Cal.,  Solicitor  for  Defendant.     [71] 
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TINriTED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

Clerk's  Office. 

C.  C.  No.  1636. 

MAETINI  DAVIDE, 

Plaintife, 
vs. 

SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY. 

Praecipe  [for  Transcript  of  Record]. 
To  the  Clerk  of  said  Court: 

Sir:  Please  issue  a  certified  copy  of  the  Record  in 
the  above-entitled  case,  consisting  of : 
The  judgment-roll; 

Stipulation  that  defendant's  answer  stand  as  an- 
swer to  amended  complaint: 
Bill  of  exceptions ; 
Petition  for  writ  of  error ; 
Assignment  of  errors; 
Order  staying  proceedings ; 
Order  allowing  writ  of  error ;  and 
Bond  on  writ  of  error, 
said  record  to  be  certified  under  the  hand  of  the  clerk 
and  the  seal  of  the  Court. 

PENNED  CHERRINGTON, 
Attorney  for  Defendant. 

[Endorsed] :  C.  C.  No.  1636.  U.  S.  District  Court, 
Southern  District  of  California,  Southern  Division. 
Martini  Davide,  Plaintiff,  vs.  San  Pedro,  Los  An- 


'M  San  Pedro  etc.  Railroad  Company 

geles  &  Salt  Lake  Railroad'  Company,  Defendant, 
Praecipe  for  Certified  Copy  of  Record.  Filed  Mar. 
26,  1913.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.     [72] 


[Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record.] 

In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division, 

C.  C.  No.  1636. 
MARTINI  DAVIDE, 

Plaintiff, 
vs. 

SAN  PEDRO,   LOS   ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  do  hereby  certify 
the  foregoing  Seventy-two  typewritten  pages,  num- 
bered from  1  to  72,  inclusive,  and  comprised  in  one 
(1)  volume,  to  be  a  full,  true  and  correct  copy  of  the 
pleadings  and  of  all  papers  and  proceedings  upon 
which  the  judgment  was  made  and  entered  in  said 
cause  and  also  of  the  Judgment,  Bill  of  Exceptions, 
Petition  for  Writ  of  Error,  Assignment  of  Errors, 
Order  Staying  Proceedings,  Order  Allowing  Writ  of 
Error,  and  Bond  on  Writ  of  Error,  in  the  above  and 
therein  entitled  cause,  and  that  the  same  together 
constitute  the  record  in  said  cause  as  specified  in  the 
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praecipe  filed  in    '[73]     my  office  on  behalf  of  the 
defendant  by  its  attorneys  of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
record  is  $33.55,  the  amount  whereof  has  been  paid 
me  by  the  San  Pedro,  Los  Angeles  and  Salt  Lake 
Bailroad  Company,  a  corporation,  the  defendant  in 
said  cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
this  2d  day  of  April,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  thirteen  and  of  our  In- 
dependence the  one  hundred  and  thirty-seventh. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California.     [74] 


[Endorsed] :  No.  2266.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  San  Pedro, 
Los  Angeles  &  Salt  Lake  Railroad  Company,  a  Cor- 
poration, Plaintiff  in  Error,  vs.  Martini  Davide, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court  of 
the  Southern  District  of  California,  Southern  Divi- 
sion. 

Filed  April  11,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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[Order  Allowing  Thirty  Days'  Additional  Time  in 
Which  to  File  and  Docket  Transcript.] 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division. 

No.  1636. 

MARTINI  DAVIDE, 

Plaintiff, 

vs. 

SAN  PEDRO,   LOS   ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY,  a  Corporation, 

Defendant. 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered :  That  the  defendant  above  named  may  have 
thirty  days'  time  in  addition  to  that  allowed  by  law 
and  the  rules  of  the  Court,  in  which  to  file  and  docket 
its  transcript  on  appeal  in  the  United  States  Circuit 
Court  of  Appeals. 

Dated  March  11th,  1913. 

OLIN  WELLBORN, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California,  Southern  Division. 

[Endorsed] :  Original.  No.  1636.  U.  S.  District 
Court,  Ninth  District,  Southern  District  of  Califor- 
nia. Martini  Davide,  Plaintiff,  vs.  S.  P.  L.  A.  &  S.  L. 
R.  R.  Co.,  a  Corporation,  Defendant.  Order  Extend- 
ing Time.  Received  copy  of  the  within  order  this 
11  day  of  March,  1913.  Harris  &  Swanwick,  Burt 
Chellis,  C.  E.  Donnelly,  Jr.,  Solicitors  for . 
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No.  2266.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Order  Under  Rule  16 
Enlarging  Time  ThiHy  Days  to  File  Record  Thereof 
and  to  Docket  Case.  Filed  Mar.  12,  1913.  F.  D. 
Monckton,  Clerk.  Re-filed  Apr.  11,  1913.  F.  D. 
Monckton,  Clerk. 


IN  TH:e 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company,  a  cor- 
poration, 

Plaintiff  in  Error ^ 

V. 

Martini  Davide, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 

I. 
STATEMENT  OF  THE  CASE. 

This  action  was  brought  by  the  defendant  in  error, 
plaintiff  below,  hereinafter  styled  plaintiff,  to  recover 
from  the  plaintiff  in  error,  defendant  below,  hereinafter 
styled  defendant,  the  sum  of  $10,000.00,  for  the  loss 
of  his  left  hand  resulting  from  an  injury  sustained  as 
hereinafter  set  forth. 

On  the  25th  day  of  April,  191 1,  the  plaintiff  was 
employed  by  the  defendant  in  ballasting  the  track  of 
the  main  line  of  defendant  between  the  stations  of  Las 
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Vegas  and  Caliente,  in  the  state  of  Nevada,  the  latter 
station  being  east  of  the  former.  There  were  about 
eighty  men  employed  on  this  work  with  the  plaintiff. 
On  the  day  in  question  the  men  quit  work  about  five 
o'clock  in  the  evening,  and  were  proceeding  easterly  to 
their  camp  on  hand  cars,  of  which  there  were  seven  or 
eight.  The  plaintiff  with  five  or  six  other  men  was 
riding  on  the  third  car  from  the  front,  and  with  his 
back  to  the  car  ahead  of  him.  The  cars  were  going  at 
a  speed  of  from  nine  to  ten  miles  an  hour.  When  the 
car  on  which  plaintiff  was  riding  was  about  thirty  feet 
from  that  ahead  of  it,  the  forward  car  slowed  down,  as 
the  men  on  it  were  tired  out  and  could  not  go  any 
faster,  the  only  power  used  being  that  of  hand  power, 
by  which  the  cars  were  being  pumped  along.  When 
the  car  preceding  it  slowed  down,  the  car  on  which 
plaintiff  was  riding  collided  with  it,  the  result  being 
that  the  car  immediately  behind  the  car  on  which  plain- 
tiff was  riding  collided  with  it,  throwing  plaintiff  off 
in  front  of  the  car  on  which  he  had  been  riding,  which 
Tcxii  over  his  left  wrist  and  injured  it  to  such  an  extent 
that  the  left  hand  had  to  be  amputated. 

The  plaintiff's  cause  of  action  is  founded  upon  the 
Federal  Employers'  Liability  Act  of  April  22nd,  1908, 
as  amended  April  5th,  19 10.  U.  S.  Compiled  Statutes 
1901,  Supplement  for  191 1,  page  1322. 

The  plaintiff  alleged  in  his  second  amended  complaint 
that  the  defendant  at  the  time  of  his  injuries  was  en- 
gaged in  commerce  as  a  common  carrier  between  the 
states  of  California  and  Utah,  and  through  the  state  of 
Nevada;  that  at  the  time  of  his  accident  he  was  em- 


ployed  as  a  section  hand,  engaged  in  repairing  the 
main  Hne  track  of  the  defendant  in  the  state  of  Nevada ; 
that  at  the  time  of  his  injuries  he  was  riding  upon  and 
assisting  in  propelhng  a  hand  car,  which  was  owned, 
operated  and  used  by  the  defendant  in  connection  with 
the  work  on  which  plaintiff  was  engaged;  that  while  so 
engaged  in  riding  upon  and  assisting  in  propelling  said 
hand  car  between  Las  Vegas  and  Caliente,  in  the  state 
of  Nevada,  the  car  in  front  of  that  on  which  plaintiff 
was  riding,  which  was  also  owned,  operated  and  used 
by  defendant  in  repairing  of  its  main  line,  was  being 
propelled  at  a  high  rate  of  speed  in  advance  of  that  on 
which  plaintiff  was  riding,  the  speed  of  which  forward 
car  was  suddenly  materially  slackened,  a  fact  of  which 
the  plaintiff  had  no  knowledge  at  the  time,  by  reason 
whereof  the  car  on  which  plaintiff"  was  riding  collided 
with  great  force  against  the  forward  car,  and  therefore, 
another  car  coming  from  behind  collided  wnth  the  rear 
of  the  car  on  which  plaintiff"  was  riding,  throwing  him 
to  the  ground,  because  of  which  the  car  on  which  plain- 
tiff had  been  riding  ran  over  and  mangled  his  left  hand. 
The  negligence  upon  which  plaintiff  relied  in  his  second 
amended  complaint  was  that  of  the  employees  of  de- 
fendant propelling  the  car  in  front  of  the  one  on  which 
plaintiff  was  riding,  suddenly  slowing  it  down,  and  that 
of  the  employees  of  defendant  who  were  following  the 
car  on  which  plaintiff  was  riding.  It  was  alleged  that 
the  crews  of  both  cars  operated  them  in  a  careless  and 
negligent  manner,  in  slackening  the  speed  of  the  one 
and  in  permitting  the  other  to  collide  with  the  car  on 
which  the  plaintiff  was  riding.  The  foregoing,  though 
briefly  stated,  is  the  substance  of  the  complaint. 
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The  defendant's  answer  consists  of  a  specific  denial 
of  all  the  allegations  of  the  complaint  other  than  that  of 
its  corporate  existence,  and  especially  denies  that  the 
car  on  which  the  plaintiff  was  riding  was  being  used 
and  operated,  or  used  or  operated,  in  connection  with 
the  care  or  maintenance  of  its  main  line  of  track,  and 
further  specially  denies  that  the  plaintiff,  when  injured, 
was  engaged  in  work  required  of  him  by  defendant. 
Affirmatively  the  answer  alleges  that  the  plaintifif's  in- 
juries resulted  from  his  own  contributory  negligence. 
The  defendant  also  plead  affirmatively  that  whatever 
injury  the  plaintiff  suffered  was  one  of  the  risks  which 
he  assumed  in  the  course  of  his  employment. 

In  the  fourth  paragraph  of  its  answer  the  defendant 
alleges  that  at  the  time  of  his  injuries  plaintiff  was  not 
employed  or  engaged  in  any  act  of  interstate  commerce, 
and  further  alleges  that  at  said  time  neither  the  plain- 
tiff nor  defendant  were  engaged  in  interstate  com- 
merce, but  that  the  plaintiff  was  riding  upon  a  hand 
car  between  Las  Vegas  and  Caliente,  in  the  state  of 
Nevada;  that  neither  that  hand  car  nor  the  others 
being  vised  at  the  same  time  and  place  were  engaged 
in  carrying  interstate  commerce,  nor  in  doing  any  act 
of  interstate  commerce,  but  were  employed  in  the  state 
of  Nevada  only,  and  that  plaintiff  at  such  time  was  not 
engaged  in  any  act  of  commerce  at  all,  either  inter- 
state or  intrastate. 

The  answer  further  contains  certain  allegations  to 
the  effect  that  plaintiff  was  engaged  in  play  as  he  was 
riding  upon  the  hand  car,  in  jumping  from  one  car  to 
another,  by  reason  whereof  he  fell  between  the  cars, 
but  it  is  not  necessary  to  go  into  those  allegations  here, 
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inasmuch  as  the  evidence  concerning  the  same  was  con- 
flicting and  the  verdict  of  the  jury  against  the  defendant 
is  decisive  on  that  question. 

Shorn  of  technical  phraseology  and  unnecessary  mat- 
ter, the  foregoing  constitutes  a  full  and  fair  statement 
of  the  issues  on  which  the  case  was  tried. 

The  facts  stated  in  the  second  paragraph  hereof  con- 
tain the  substance  of  plaintiff's  evidence,  stated  most 
favorably  to  him.  It  is  therefore  deemed  unnecessary 
to  burden  the  record  and  take  up  the  court's  time  with 
a  further  repetition  of  them.  The  defendant's  evidence 
conflicted  therewith,  but  as  nothing  is  claimed  for  it 
on  this  appeal,  it  is  omitted  herefrom. 

At  the  close  of  the  plaintiff's  case  the  defendant 
moved  the  court  for  a  judgment  of  non-suit  on  the 
ground  of  the  insufliciency  of  the  evidence  to  support 
any  judgment  against  it,  which  motion  was  by  the  court 
denied.  At  the  conclusion  of  the  evidence,  and  before 
the  court  instructed  the  jury,  the  defendant  requested 
the  court  to  direct  a  verdict  in  defendant's  favor,  on  the 
ground  of  the  insufliciency  of  the  evidence  to  show  any 
negligence  on  its  part,  which  request  was  refused  by 
the  court.  The  defendant  also  separately  requested  the 
court  to  instruct  the  jury  to  find  a  verdict  in  its  favor 
on  the  ground  that  at  the  time  of  the  accident  neither 
the  plaintiff  nor  defendant  was  engaged  in  any  act  of 
interstate  commerce,  which  request  was  refused  by  the 
court.  Thereafter,  after  having  been  instructed  as  to 
the  law  of  the  case  by  the  court,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  in  the  sum  of  $2,750.00. 

It  Vv'ill  thus  be  seen  that  but  two  questions  are  in- 
volved in  this  appeal: 
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1.  Did  the  evidence  sliow  any  negligence  on  the  part 
of  the  defendant,  and, 

2.  Were  the  plaintiff  and  defendant  engaged  in  any 
act  of  interstate  commerce  at  the  time  of  the  accident? 

II. 

Assignments  of  Error  by  Plaintiff  in  Error. 

1.  The  court  erred  in  overruling  the  defendant's 
motion  for  a  judgment  of  non-suit. 

2.  The  court  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant  because 
of  the  insufficiency  of  the  evidence  to  show  negligence 
on  the  part  of  the  defendant,  as  set  forth  in  exception 
No.  I  of  the  bill  of  exceptions. 

3.  The  court  erred  in  refusing  to  instruct  the  jury 
to  find  a  verdict  in  favor  of  the  defendant  on  the  ground 
that  neither  the  plaintiff  nor  defendant,  at  the  time  of 
the  accident,  was  engaged  in  interstate  commerce,  as 
set  forth  in  exception  No.  2  of  the  bill  of  exceptions. 

III. 
ARGUMENT. 


First. 
The  plaintiff  in  error  contends  that  the  court  erred 
in  denying  its  motion  for  a  non-suit,  and  again  erred  in 
refusing  to  instruct  the  jury  to  return  a  verdict  in  its 
favor  on  the  ground  of  the  insufficiency  of  the  evidence 
to  show  any  negligence  on  the  part  of  the  defendant 
below.      [Trans,    pp.  44  and  49.]      Both   involve   the 
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same  question,  both  are  based  on  the  same  facts,  and 
the  same  law  is  apphcable  to  them. 

It  must  be  borne  in  mind  that  the  negUgence  com- 
plained of  was  that  of  slowing  down  of  the  car  in  front 
of  plaintiff  and  permitting  the  one  behind  him  to  collide 
with  the  car  on  which  he  was  riding.  [Trans,  p.  31.] 
The  evidence  is  that  as  the  forward  car  came  through 
a  tunnel,  it  was  running  quite  fast,  but  as  it  came 
out  it  slowed  down.  [Trans,  p.  42.]  It  slowed  down 
as  it  came  out  of  the  tunnel  because  the  men  were  tired 
out.  As  the  witness  Medrano  put  it — "We  didn't  have 
enough  power,"  the  only  power  being  hand  power. 
[Trans,  p.  43.] 

Again,  according  to  the  witness  Reyes,  the  forward 
car  was  running  slow  because  when  it  came  out  of  the 
tunnel  the  men  were  tired,  and  when  it  came  out  of  the 
tunnel  it  was  only  thirty  feet  ahead  of  the  plaintiff's 
car.  [Trans,  p.  44.]  Plaintiff  himself  simply  testified 
that  the  accident  happened,  and  as  to  the  result,  but 
did  not  know  any  of  the  details.    [Trans,  p.  41.] 

This,  in  effect,  was  all  the  evidence  in  the  case,  except 
that  on  the  part  of  the  defendant,  for  which  nothing  is 
claimed  on  this  appeal. 

The  question  arises :  Does  this  evidence  show  that 
the  things  alleged  by  the  plaintiff,  and  the  things  that 
happened,  constitute  negligence  on  the  part  of  the  de- 
fendant? It  is  elementary  that  the  plaintiff  must  re- 
cover upon  the  allegations  of  his  complaint,  that  he 
must  recover  because  of  the  negligence  alleged  by  him. 
No  claim  is  made  of  any  other  negligence,  and  if  any 
such  claim  were  made  it  could  avail  plaintiff  nothing. 
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We  submit  that  it  is  not  shown  that  plaintiff's  injury 
was  the  result  of  negligence,  but  must  be  considered  as 
an  accident. 

Plaintiff  must  introduce  specific  testimony  fairly  tend- 
ing to  show  negligence  of  the  defendant. 

Labatt's  Master  and  Servant,  Second  Ed.,  Sec- 
tion 1602. 

And  this  principle  is  controlling,  even  in  cases  where 
the  circumstances  of  the  accident  strongly  suggest  the 
conclusion  that  defendant  has  been  negligent  (as  they 
certainly  do  not  in  the  case  at  bar). 
Ibid.^  sec.  1600. 

Where  the  plaintiff's   evidence  is   equally  consistent 
with  the  absence  of  negligence  as  with  its  existence, 
no  action  can  be  maintained. 
Ibid.j  sec.  1602. 

"If  but   one   conclusion   can   reasonably   be   reached 
from  the  evidence,  it  is  a  question  of  law  for  the  court." 
Herbert  v.  So.  Pac.  Co.,  121  Cal.  229. 

"When  the  negligence  of  the  defendant  is  the  basis 
of  the  plaintiff's  right  of  recovery,  it  is  the  province  of 
the  judge  to  determine  whether  the  evidence  submitted 
by  the  plaintiff  has  any  legal  tendency  to  establish  neg- 
ligence, and  it  is  for  the  jury  to  determine  whether  it 
is  sufficient  therefor.  //  fJicre  is  no  evidence  from  which 
u  jury  would  have  the  right  to  infer  negligence,  the 
judge  may  withdraw  the  case  from  them."  (Italics  are 
ours.) 

McCurrie  v.  So.  Pac.  Co.,  122  Cal.  558. 
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Such  is  the  law  concerning  recoveries  in  such  cases 
in  the  state  of  Cahfornia,  and  in  the  absence  of  evi- 
dence to  the  contrary,  this  is  presumed  to  be  the  law 
in  the  state  where  the  accident  happened. 

1 6  Cyc,  p.  1084; 

Harrington  v.  Union  Trust  Co.,  140  Cal.  244. 

As  a  matter  of  fact,  however,  it  can  be  confidently 
asserted  that  there  is  no  decision  in  the  state  of  Nevada 
contradictory  to  the  principle  expressed  in  the  Califor- 
nia decisions.  Therefore,  the  California  decisions,  in 
the  absence  of  prior  decisions  by  the  federal  courts  to 
the  contrary,  would  be  binding  upon  the  federal  courts. 
Fed.  Stats.  Ann.,  Vol.  4,  p.  517,  sec.  721. 

However,  the  principles  asserted  by  the  California 
Supreme  Court  and  the  federal  courts  are  harmonious. 

In  C.  &  N.  W.  Ry.  v.  O'Brien,  132  Fed.  Rep.  593, 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
said : 

"*  *  *  But  however  this  may  be,  it  is  obvious  that 
it  was  of  great  importance  to  the  railway  company  that 
the  jury  be  instructed  that  the  fact  of  the  derailment  of 
the  train  did  not  in  itself  raise  a  presumption  of  negli- 
gence for  which  it  was  chargeable.  "^  *  *  It  is 
familiar  doctrine  that  in  cases  between  employee  and 
employer,  the  law  does  not  presume  carelessness  or 
negligence  on  the  part  of  the  latter." 

See  also 

Shandrew  v.  C.  St.  P.  M.  &  O.  Ry.,  142  Fed. 

Rep.  320; 
McDonnell  v.  Oceanic  Navigation  Co.,  143  Fed. 

Rep.  480. 
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And  such  is  the  law  as  laid  down  by  the  Supreme 
Court  of  the  United  States  in  Patton  v.  Tex.  &  Pac. 
Ry.  Co.,  179  U.  S.  658  (Law  Ed.,  Book  45,  p.  361), 
wherein  it  is  said: 

"*  *  *  While  in  the  case  of  a  passenger  the  fact 
of  an  accident  carries  with  it  a  presumption  of  negli- 
gence on  the  part  of  the  carrier,  a  presumption  which, 
in  the  absence  of  some  explanation  or  proof  to  the  con- 
trary, is  sufficient  to  sustain  a  verdict  against  him,  for 
there  is  prima  facie  a  breach  of  his  contract  to  carry 
safely  *  *  *  a  different  rule  applies  as  to  an  em- 
ployee. The  fact  of  accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part  of  the  employer; 
and  it  is  an  affirmative  fact  for  the  injured  employee 
to  establish  that  the  employer  has  been  guilty  of  negli- 
gence. *  *  *  That  in  the  latter  case  it  is  not  suffi- 
cient for  the  employee  to  show  that  the  employer  may 
have  been  guilty  of  negligence;  the  evidence  must  point 
to  the  fact  that  he  was.  And  where  the  testimony 
leaves  the  matter  uncertain,  and  shows  that  any  one  of 
half  a  dozen  things  may  have  brought  about  the  injury, 
for  some  of  which  the  employer  is  responsible,  and  for 
some  of  which  he  is  not,  it  is  not  for  the  jury  to  guess 
between  these  half  a  dozen  causes  and  find  that  the  neg- 
ligence of  the  employer  was  the  real  cause,  when  there 
is  no  satisfactory  foundation  in  the  testimony  for  that 
conclusion.  If  the  employee  is  unable  to  adduce  suffi- 
cient evidence  to  show  negligence  on  the  part  of  the 
employer,  it  is  only  one  of  the  many  cases  in  which  the 
plaintiff  fails  in  his  testimony." 
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It  seems  certain  and  beyond  contradiction  that  the 
foregoing  authorities  state  the  rule  of  law  governing 
this  case,  and  necessitate  a  reversal  of  the  judgment 
herein. 

Of  course,  an  employer  is  liable  in  damages  for  its 
negligence  by  which  its  servant  suffers  injury.  Yet  the 
employee  must  in  his  pleading  specify  the  particular  act 
or  acts  of  negligence  upon  which  he  bases  his  claim  to 
a  recovery;  he  cannot,  as  can  a  passenger,  plead  the 
relation,  the  happening  of  the  event,  and  the  resulting 
injuries,  and  then  recover  upon  proof  of  these  allega- 
tions alone,  even  though  his  proof  be  uncontroverted. 
The  employee  in  this  case  has  specified  only  two  alleged 
acts  of  negligence,  that  of  the  sudden  lessening  of  speed 
of  the  car  immediately  preceding  the  one  upon  which 
he  was  riding,  and  that  of  the  car  behind  the  one  upon 
which  he  was  riding  colliding  with  it.  As  a  matter  of 
fact,  the  plaintiff,  by  his  own  witnesses,  has  explained 
the  lessening  of  the  speed  of  the  first  car,  and  affirm- 
atively disproven  any  negligence.  As  his  own  witnesses 
testify,  the  car  slowed  up  because  those  propelling  it 
were  tired  and  could  not  go  faster.    [Trans,  pp.  43-4.] 

Why  the  car  behind  the  one  on  which  plaintiff  was 
riding  ran  into  it  is  unexplained  by  the  evidence,  and 
under  the  authorities  quoted  herein,  the  defendant  can- 
not be  found  guilty  of  negligence  without  some  explana- 
tion of  the  happening  of  the  event  affirmatively  appear- 
ing from  the  evidence.  As  it  is,  that  cause  is  shrouded 
in  mystery  and  left  only  to  conjecture;  negligence  of  a 
master  as  against  a  servant  cannot  be  predicated  upon 
mere   conjecture.      If,   however,    conjecture   were   per- 
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missible,  it  seems  that  the  only  plausible  conjecture  is 
that  the  colliding  of  the  rear  car  with  that  on  which 
the  plaintiff  was  riding  was  an  accident  pure  and  simple, 
resulting  from  the  slackening  of  speed  of  the  car  pre- 
ceding that  upon  which  the  plaintiff  was  riding,  and 
that  act,  as  has  been  above  stated,  was  affirmatively 
proven  not  to  have  been  the  result  of  negligence. 

Therefore,  we  confidently  submit: 

1.  That  the  honorable  trial  court  should  have  granted 
the  defendant's  motion  for  a  non-suit,  and, 

2.  That  it  should  have  instructed  the  jury  as  request- 
ed by  the  defendant  in  its  request  for  instruction  No.  i, 
and  that  the  judgment  in  this  case  should  be  reversed 
because  of  its  refusal  to  do  each  and  both. 

SECOND. 

Further  than  this,  assuming,  though  by  no  means 
admitting,  that  by  some  stretch  of  imagination  the  evi- 
dence in  this  case  could  be  held  to  have  proven  negli- 
gence on  the  part  of  the  defendant,  yet  the  judgment 
should  be  reversed  because  the  plaintiff's  action,  as 
hereinbefore  stated,  was  founded  upon  the  Federal  Em- 
ployers' Liability  Act,  and  he  must  succeed  or  fail 
thereunder.  We  submit  with  considerable  assurance 
that  the  plaintiff's  evidence  does  not  bring  him  within 
the  protection  of  that  act.  Without  doubt,  under  the 
decisions  of  the  federal  courts,  which  it  is  not  necessary 
to  here  cite,  the  defendant  railroad  company  was  en- 
gaging in  interstate  commerce,  but  we  think  it  is  equally 
clear  that  the  plaintiff  was  not  so  engaging  at  the  time 
of  his  injury. 
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It  is  true  that  under  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Pedersen  v, 
D.  h.  &  W.  Ry.  Co.,  reported  at  page  648  Advance 
Sheets  of  the  Supreme  Court  Reports,  under  date  of 
July  ist,  191 3,  the  plaintiff,  while  ballasting  the  main 
track  of  defendant  during  the  day,  was  engaged  in  an 
act  of  interstate  commerce,  but  we  do  not  think  it  can 
be  said  that  he  was  so  engaged  after  he  quit  work  and 
started  to  camp,  as  testified  to  by  him  and  all  the  other 
witnesses. 

Plaintiff  in  error  is  compelled  to  submit  this  phase 
of  the  case  upon  principle  rather  than  upon  direct  and 
positive  authority.  But  we  think  that  what  has  been 
said  in  some  of  the  federal  cases  upon  this  subject  is 
directly  pertinent  to  and  coincident  with  plaintiff  in 
error's  position  on  this  question.  As  said,  we  know  of 
no  case  directly  decisive  of  our  contention  one  way  or 
the  other,  so  that  reference  to  but  a  few  of  the  decided 
cases  will  be  all  that  will  serve  any  good  purpose  here. 

We  have  no  fault  to  find  with  the  case  of  Central 
Railroad  of  N.  J.  v.  Colasurdo,  decided  by  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  December 
nth,  191 1,  and  reported  in  192  Fed.  Rep.,  page  901. 
In  that  case  the  plaintiff  was  clearly  engaged  in  an  act 
of  interstate  commerce,  in  that  he  was  repairing  a 
switch,  which  was  an  instrumentality  used  in  connec- 
tion with  the  defendant's  interstate  commerce  business, 
and  the  repair  of  which  was  necessary  to  the  despatch 
and  safety  of  its  interstate  commerce  trains.  What  the 
court  would  have  there  decided  had  Colasurdo  finished 
his  work  of  repair  and  been  proceeding  to  his  home 
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after  his  hours  of  labor  were  over,  the  decision  does 
not  say. 

As  we  understand  it,  the  test  as  to  whether  or  not 
plaintiff  was  engaged  in  interstate  commerce  at  the 
time  of  his  injury,  lies  in  the  answer  to  the  question 
whether,  at  the  time  and  place  of  his  injury,  such  injury 
had,  or  was  susceptible  of  having,  any  influence  upon 
interstate  commerce.  If  it  did  not,  he  was  not  engaging 
in  interestate  commerce,  as  we  understand  it. 

<'H<  *  *  As  indicated  in  the  opinion,  the  test  cjues- 
tion  in  determining  whether  a  personal  injury  to  an 
employee  of  a  railroad  company  is  within  the  purview 
of  the  act  is,  What  is  its  effect  upon  interstate  com- 
merce? Does  it  have  the  effect  to  hinder,  delay  or  in- 
terfere with  such  commerce?  *  *  *  Was  the  rela- 
tion of  the  employment  of  the  deceased  to  interstate 
commerce  such  that  the  personal  injury  to  him  tended 
to  delay  or  hinder  the  movement  of  a  train  engaged  in 
interstate  commerce?" 

Lamphere  v.  O.  R.  &  N.  Co.,  196  Fed.  Rep.  336. 

The  above  case  was  decided  by  this  Honorable  Court 
on  May  6th,  191 2.  In  that  case  the  necessary  answers 
to  the  questions  quoted  necessitated  a  reversal  of  a 
judgment  in  favor  of  the  defendant  railroad  company 
and  a  holding  that  Lamphere  was  engaged  in  interstate 
commerce.  But  Lamphere  had  not  ceased  his  day's 
labor  and  started  for  home.  He  was  then  under  orders 
of  the  railroad  company  on  his  way  to  take  up  his 
duties  in  connection  with  an  interstate  train,  and  any 
injury  to  him  while  so  doing  necessarily  operated  to 
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hinder,  delay  and  interfere  with  interstate  commerce  as 
carried  on  by  the  train  which  he  was  being  sent  out  to 
meet. 

In  the  case  at  bar,  after  plaintiff's  labors  were  over, 
an  injury  to  him  could  have  no  possible  effect  upon 
interstate  commerce.  His  injury  could  neither  hinder 
nor  delay,  nor  interfere  with  it;  his  personal  safety 
could  not  accelerate  it.  When  he  ceased  work  on  the 
track  and  started  home,  his  duties,  so  far  as  any  act 
of  interstate  commerce  is  concerned,  were  just  exactly 
the  same  as  if  he  had  stayed  at  the  place  of  work  over 
night,  or  as  if  he  had  proceeded  to  his  home  at  a  place 
in  a  direction  directly  opposite  from  that  in  which  the 
hand  cars  were  proceeding.  As  far  as  the  defendant 
railroad  company  was  concerned,  and  as  far  as  inter- 
state commerce  was  concerned,  it  mattered  not  whether 
the  plaintiff'  went  into  camp  with  the  other  men,  whether 
he  went  to  some  other  place,  or  whether  he  quit  the 
service  of  the  company  entirely  at  the  close  of  the  day's 
work.  In  fact,  at  the  time  and  place  of  his  injury,  it 
had  no  more  effect  on  interstate  commerce  than  had  he 
resigned  his  position  during  the  afternoon  and  had 
been  at  the  time  transported  as  an  act  of  accommoda- 
tion to  Caliente,  under  which  circumstances  it  certainly 
could  not  have  been  said  that  he  was  engaging  in  inter- 
state commerce. 

The  question  is  not  whether,  for  some  purpose  or 
other,  the  relation  of  master  and  servant  still  existed 
between  him  and  the  plaintiff  in  error,  but  whether  or 
not  the  act  in  which  he  was  then  engaging,  and  his 
injury,  or  either  of  them,  affected  the  defendant's  inter- 
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state  commerce  business  one  way  or  the  other,  and  we 
submit  that  it  did  not,  and  could  not.  Therefore,  his 
case  is  not  within  the  purview  or  intent  of  the  act. 

In  the  Pedersen  case,  supra,  the  Supreme  Court  said : 
''*  *  *  And  so  we  are  only  concerned  with  the 
nature  of  the  work  in  which  the  plaintiff  was  employed 
at  the  time  of  his  injury.  Among  the  questions  which 
naturally  arise  in  this  connection  are  these:  Was  that 
work  being  done  independently  of  the  interstate  com- 
merce in  which  the  defendant  was  engaged,  or  was  it 
so  closely  connected  therewith  as  to  be  a  part  of  it? 
Was  its  performance  a  matter  of  indifference  so  far  as 
that  commerce  was  concerned,  or  was  it  in  the  nature 
of  a  duty  resting  upon  the  carrier?" 

Naturally,  the  Supreme  Court  answered  its  own 
questions  in  the  affirmative,  because  there  Pedersen  was 
actively  engaged  in  the  preparation  of  work  connected 
with  the  repair  of  a  bridge  which  was  an  instrumental- 
ity used  in  interstate  commerce,  and  which  it  was  the 
duty  of  the  defendant  company  to  keep  in  repair,  and, 
of  course,  it  was  as  much  a  duty  to  bring  the  materials 
necessary  in  the  repair  work  on  or  to  the  bridge  as  to 
do  the  repairing  itself.  The  "duty  resting  upon  the 
carrier"  being  evidently  a  duty  instrumental  in  the 
railroad  company's  interstate  transportation.  When 
Pedersen  was  injured  on  his  way  to  the  bridge  with 
materials,  he  certainly  was  performing  a  duty  for  the 
defendant  incumbent  upon  it  in  connection  with  and 
for  the  betterment  of  its  interstate  transportation  fa- 
cilities. 
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Obviously  not  so  in  the  case  at  bar,  because  the  plain- 
tiff's going  to  camp  after  his  day's  work  was  over,  had 
not,  and  could  not  have,  any  effect  to  facilitate  or  delay 
the  business  of  the  railroad  company  as  an  interstate 
carrier.  That  business  would  have  gone  on  as  well  had 
plaintiff  gone  to  his  home  in  some  other  direction,  or 
had  he  preferred  for  his  own  convenience  to  spend  the 
night  at  the  place  of  work,  or  had  he  for  any  one  of 
a  dozen  reasons  deserted  his  job  at  the  end  of  the  day. 

So  far  as  we  have  been  able  to  ascertain,  the  question 
here  involved  has  not  been  passed  upon;  hence  our  fail- 
ure to  cite  any  direct  authority  for  the  guidance  of  the 
court.  However,  bearing  in  mind  the  purposes  of  the 
act  in  question,  it  seems  quite  clear  upon  principle  that 
the  plaintiff  Davide  was  not  engaged  in  any  act  of 
interstate  commerce  as  contemplated  by  the  Employers' 
Liability  Act,  because  of  which,  we  earnestly  assert  that 
the  trial  court  erred  in  refusing  to  instruct  the  jury  as 
requested  by  the  defendant  in  its  request  for  instruc- 
tions No.  2,  for  which  further  error  the  judgment  herein 
should  be  reversed. 

Respectfully  submitted, 

A.  S.  Hai^st^d, 
Pe:nni:i:v  Chkrrington, 
Attorneys  for  Plaintiff  in  Error. 
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IN  the; 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company,  a  cor- 
poration, 

Plaintiff   in  Error^ 
VS. 

Martini  Davide, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 


STATEMENT. 

On  the  25th  day  of  April,  191 1,  defendant  in  error, 
hereafter  referred  to  as  plaintiff,  was  in  the  employ  of 
plaintiff  in  error,  hereafter  referred  to  as  defendant, 
in  the  capacity  of  section  hand  near  Caliente  in  the 
state  of  Nevada.  Upon  that  date  plaintiff  sustained 
injuries  resulting  in  the  amputation  of  his  left  hand. 

The  second  amended  complaint  alleges  [fols.  32-33] 
that  on  the  day  in  question  plaintiff  was  engaged  in  the 
repair  of  the  main  line  track  of  defendant  and  that 
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acting  under  the  directions  of  defendant's  section  fore- 
man he  was  riding  upon  and  assisting  in  propelUng  a 
hand-car  used  in  connection  with  his  work;  that  plain- 
tiff was  injured  by  reason  of  the  negUgence  of  other 
employees  of  defendant  who  materially  slackened  the 
speed  of  a  hand-car  which  had  been  proceeding  rap- 
idly along  said  main  line  track  in  advance  of  plaintiff's 
car,  resulting  in  a  collision  of  the  two  cars,  and  by 
reason  of  the  negligence  of  other  employees  of  de- 
fendant in  allowing  a  third  hand-car  which  had  been 
proceeding  along  said  track  in  the  rear  of  plaintiff's 
car  to  run  into  and  collide  with  plaintiff's  car. 

The  evidence  shows  [fols.  42-43]  that  at  the  date 
of  the  plaintiff's  injury  he  was  one  of  a  gang  of  tifty 
or  sixty  men  working  for  defendant  ballasting  the 
main  line  track  in  Nevada;  that  at  about  five  o'clock 
on  the  night  in  question  the  gang  started  back  to  camp 
on  seven  hand-cars ;  that  the  section  boss  directed  plain- 
tiff to  go  on  the  third  hand-car  from  the  front  and 
drive  it  back  to  camp  [fol.  43] ;  that  plaintiff  was  pump- 
ing on  his  hand-car  with  his  back  to  the  car  preceding 
his;  that  his  car  was  going  along  pretty  fast;  that  the 
car  preceding  plaintiff's  car  was  traveling  quite  fast 
just  before  the  accident  [fol.  43];  that  all  the  cars 
were  going  as  fast  as  they  could  pump,  between  nine 
and  ten  miles  an  hour  [fol.  47] ;  that  the  car  preceding 
plaintift''s  car  was  going  fast  when  half-way  through 
the  tunnel,  but  that  when  it  was  coming  out  of  the 
tunnel  the  men  pumping  it  were  tired  and  slackened 
speed  and  came  out  of  the  tunnel  slowly;  at  this  point 
plaintift''s  car,  following  rapidly,  collided  with  it,  plain- 
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tiff  not  knowing  that  the  speed  of  the  forward  car 
had  been  slackened  [fol.  43],  and  then  the  car  follow- 
ing plaintiff's  car  collided  with  his  car;  that  by  these 
collisions  plaintiff  was  injured,  plaintiff's  testimony 
being  that  he  w^as  thrown  and  injured  by  the  collision 
of  his  car  with  the  car  preceding  his  [fol.  42]. 

ARGUMENT. 

Plaintiff  contends  that  the  evidence  shows : 

I. 

That  the  injuries  sustained  by  plaintiff  were  the 
direct  result  of  defendant's  negligence  as  charged  in  the 
second  amended  complaint; 

II. 

That  plaintiff  and  defendant  were  engaged  in  inter- 
state commerce  at  the  time  of  the  negligent  acts  com- 
plained of. 

I. 

Medrano  and  Reyes,  two  of  the  men  on  the  car  pre- 
ceding plaintiff's  car,  practically  admitted  their  negli- 
gence when  by  their  testimony  they  showed  that  with 
knowledge  of  the  fact  that  cars  following  them  were 
traveling  fast,  and  that  plaintiff*  was  riding  with  his 
back  towards  their  car  so  that  he  could  not  see  what 
they  did;  they  maintained  their  high  rate  of  speed 
until  half-way  through  the  tunnel  and  then,  without 
any  warning,  and  merely  because  they  were  tired,  and 
without  regard  for  the  consequences  which  would  neces- 
sarily follow,  slowed  up  coming  out  of  the  tunnel  [fols. 
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43  and  45  ] ,  and  even  then  made  no  attempt  to  avoid  an 
accident,  when,  as  Reyes  testified  [fol.  45],  plaintiff's 
car  was  seen  coming  thirty  feet  away. 

Plaintiff  occupying  the  position  assigned  to  him  to 
pump  his  hand-car,  with  his  back  to  the  car  preceding 
his,  had  no  means  of  knowing  what  was  transpiring 
on  the  forward  cars,  and  he  had  a  right,  therefore,  to 
rely  on  the  speed  of  the  forward  cars  being  maintained 
sufficiently  to  avoid  a  collision  with  his  car  running 
at  the  speed  maintained  by  all  the  cars  before  the  col- 
lision, and  it  was  the  duty  of  the  men  on  the  forward 
car  to  have  maintained  their  speed  or  given  warning 
to  the  cars  following  that  they  intended  to  stop.  The 
collision  happened  without,  the  intervention  of  any  out- 
side agency,  and  the  circumstances  as  detailed  by  the 
witnesses  clearly  show  that  the  same  would  not  have 
occurred  had  the  forward  car  maintained  its  speed 
along  the  track  instead  of  stopping  as  it  was  emerging 
from  the  tunnel. 

Defendant  in  its  brief  lays  much  stress  upon  the 
proposition  that  the  mere  happening  of  an  accident  is 
not  of  itself  evidence  of  negligence.  This  we  readily 
concede,  and  the  lower  court  so  instructed  the  jury 
[fol.  54]. 

Where  a  number  of  hand-cars  are  running  on  the 
same  track  a  prudent  regard  for  the  safety  of  the  per- 
sons on  the  cars  would  seem  to  require  that  a  reason- 
able space  should  be  maintained  between  them  in  order 
to  avoid  collision,  and  that  the  failure  to  maintain  such 
space  would  constitute  negligence.  This  view  is  sup- 
ported by  the  testimony  of  the  defendant's  section  fore- 
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man  as  a  witness  on  the  part  of  the  defendant  where 

he  states: 

"I  always  instructed  the  men  to  run  the  cars  not 
closer  than  300  feet"  [fol.  46]. 

It  is  evident  that  the  jury  believed  that  both  col- 
lisions occurred  on  account  of  the  fact  that  the  persons 
operating  the  hand-cars  failed  to  maintain  a  sufficient 
space  between  them,  or  in  other  words,  that  they  were 
negligent  in  not  maintaining  a  sufficient  space  between 
the  cars. 

Defendant  admits  that  the  cause  of  the  collision  was 
the  slackening  of  the  speed  of  the  car  preceding  the 
one  upon  which  plaintiff  was  riding,  but  contends  that 
it  affirmatively  appears  that  such  slackening  of  speed 
was  not  the  result  of  negligence  (defendant's  brief,  p. 
14).  We  do  not  agree  with  defendant's  contention 
that  it  affirmatively  appears  that  the  slackening  of 
speed  was  not  the  result  of  negligence.  If  the  cars  had 
been  run  in  a  careful  and  prudent  manner  with  a  suffi- 
cient space  between  them,  no  injurious  results  would 
have  followed  from  the  slackening  of  speed. 

Defendant  contends  that  the  cause  of  plaintiff's  in- 
jury was  an  accident  pure  and  simple,  its  position  being 
that  an  accident  occurred  independent  of  any  act  done 
or  omitted  by  any  of  defendant's  employees.  If  that 
contention  be  true,  we  may  admit  its  conclusion.  If, 
for  instance,  the  car  upon  which  plaintiff  was  riding 
had  been  in  good  condition,  being  properly  propelled 
upon  a  track  in  good  condition,  and  had  been  blown 
from  that  track  by  a  hurricane,  we  admit  that  no  lia- 
bility on  the  part  of  defendant  would  have  been  shown. 
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but  where  the  collision  was  caused,  as  is  shown  by  the 
evidence,  by  the  slackening-  of  the  speed  of  the  car 
preceding  the  one  upon  which  plaintiff  was  riding,  we 
submit  that  the  question  as  to  whether  the  slackening 
of  that  speed  or  the  failure  to  maintain  a  reasonable 
distance  between  the  different  cars  constituted  negli- 
gence was  a  question  to  be  determined  by  the  jury. 
The  speed  of  the  car  preceding  the  one  upon  which 
plaintiff*  was  riding  was  slackened;  a  double  collision 
occurred;  the  car  upon  which  plaintiff  was  riding  col- 
lided with  the  car  preceding  it  and  the  car  following 
the  car  upon  which  plaintiff  was  riding  also  collided. 
Someone  was  negligent  in  failing  to  maintain  a  proper 
distance  between  the  cars.  Either  the  crew  upon  the 
first  car  was  negligent  in  slackening  the  speed  or  the 
crew  of  the  last  car  was  negligent  in  not  slackening 
their  speed  or  in  not  maintaining  a  sufficient  distance 
between  their  cars  and  the  one  upon  which  plaintiff 
was  riding.  The  accident  occurred  as  the  result  of  a 
combination  of  these  various  elements  of  negligence 
and  not  from  something  over  which  the  employees  of 
defendant  had  no  control. 

The  contentions  of  the  plaintiff  and  defendant  on  the 
question  of  negligence,  as  shown  by  the  pleadings  and 
evidence,  may  be  briefly  stated  as  follows,  viz. : 

By  plaintiff — the  cars  preceding  and  following  the 
one  on  which  plaintiff  was  riding  were  negligently 
operated,  resulting  in  the  collision  which  caused  plain- 
tiff's injury; 

By  defendant — plaintiff  was  engaged  in  playing  in 
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jumping  from  one  car  to  another,  by  reason  whereof 
he  fell  between  the  cars. 

Defendant  in  its  brief  seeks  to  eliminate  the  theory 
upon  which  it  tried  the  case  by  admitting  that  the  ver- 
dict of  the  jury  against  it  is  conclusive — but  the  fact 
remains  that  both  by  its  pleadings  [fol.  23]  and  evi- 
dence [fols.  46-4S]  it  relied  upon  the  defense  that  the 
plaintiff  was  engaged  in  play  and  jumped  from  one  car 
to  another. 

The  contentions  of  the  respective  parties  in  regard 
to  the  cause  of  the  collision  were  submitted  to  the  jury 
under  appropriate  instructions  in  which  the  law  de- 
fining negligence  was  correctly  stated.  The  jury 
adopted  plaintiff's  view  of  the  case  and  returned  a  ver- 
dict accordingly.  The  evidence  was  conflicting  and  the 
verdict  should  be  sustained. 

Defendant  in  its  brief  says: 

''Negligence  of  a  master  as  against  a  servant  cannot 
be  predicated  upon  mere  conjecture"  (page  13). 

Upon  this  point  and  upon  the  general  question  of  the 
province  of  the  jury  in  the  determination  of  the  ques- 
tion as  to  whether  or  not  negligence  may  be  inferred 
from  circumstances,  we  desire  to  call  attention  to  the 
recent  case  of  Perkins  v.  Northern  Pac.  Ry.  Co.,  199 
Federal  712,  decided  by  this  court  in  October,  1912. 
The  court  there  says  (p.  719) : 

"That  the  cause  of  an  accident  may  be  inferred 
from  circumstances  does  not  admit  of  doubt." 

The  court  then  calls  attention  to  various  circum- 
stances from  which  the  cause  of  the  accident  might  be 
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inferred,   and  quotes   from  Railroad  Co.   v.   Stout,    17 

Wall.  657,  664  (21  L.  Ed.  745),  as  follows: 

"Twelve  men  of  the  average  of  the  community, 
comprising  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learn- 
ing consists  only  in  what  they  have  themselves 
seen  and  heard,  the  merchant,  the  mechanic,  the 
farmer,  the  laborer,  those  sit  together,  consult, 
apply  their  separate  experience  of  the  affairs  of 
life  to  the  facts  proven,  and  draw  a  unanimous 
conclusion.  This  average  judgment  thus  given 
it  is  the  great  eft'ort  of  the  law  to  obtain.  It  is 
assumed  that  12  men  know  more  of  the  common 
affairs  of  life  than  does  one  man,  that  they  can 
dravvf  wiser  and  safer  conclusions  from  admitted 
facts  occurring  than  can  a  single  judge.  In  no 
class  of  cases  can  this  practical  experience  be  more 
wisely  applied  than  in  that  we  are  considering. 
We  find,  accordingly,  although  not  uniform  or 
harmonious,  that  the  authorities  justify  us  in 
holding  in  the  case  before  us,  that  although  the 
facts  are  undisputed  it  is  for  the  jury  and  not  for 
the  judge  to  determine  whether  proper  care  was 
given,  or  whether  they  establish  negligence." 

II. 

The  second  point  treated  by  defendant  in  its  brief  is 
its  contention  that  although  plaintiff  while  ballasting 
the  main  track  of  defendant  during  the  day  was  en- 
gaged in  interstate  commerce,  he  was  not  so  engaged 
after  he  had  quit  work  and  started  to  camp.  (Defend- 
ant's brief,  p.  15.)  Defendant's  position  on  this  point, 
as  stated  in  its  brief  (p.  17),  is  that  as  far  as  interstate 
commerce  was  concerned  and  as  far  as  the  defendant 
railroad  company  was  concerned,  it  mattered  not 
whether  the  plaintiff  went  into  camp  with  the  other 
men,  whether  he  went  to  some  other  place  or  whether 
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he  quit  the  service  of  the  company  entirely  at  the  close 

of  the  day's  work. 

Plaintiff  had  not  entirely  ceased  his  day's  labor  at 

the  time  of  the  accident.    The  seven  or  eight  hand-cars 

which  the  men  used  in  connection  with  their  work  could 

not  be  left  standing  on  a  main  line  track  over  night, 

and  plaintiff,  himself,  testified: 

"The  boss  sent  me  on  that  hand-car  to  drive  it  back 
to  camp"   [fol.  43] ; 

and  O'Brien,  the  section  foreman,  a  witness  on  behalf 

of  defendant,  testified: 

"Before  the  accident  I  instructed  the  men  where  to 
put  the  cars  on  the  track."  [fol.  46]. 

This  court  in  the  case  of  Lamphere  v.  Oregon  R.  & 

Nav.  Co.,  196  Federal  336,  at  page  337  et  seq.,  said: 

''There  are  decisions  which  hold  that  an  em- 
ployee of  a  railroad  company  while  going  to  and 
from  his  work  is  not  engaged  in  the  service  of  his 
employer,  and  is  not  the  fellow  servant  of  other 
employees  of  the  same  master,  but  there  are  cases 
holding  to  the  contrary,  and,  whatever  may  be  the 
conflict  of  authority  as  to  the  ordinary  case  of  an 
employee  going  to  and  from  his  work,  there  can 
be  no  question  that  he  is  in  the  service  of  his 
master,  and  is  a  fellow  servant  of  his  co-employees 
whenever  he  is  doing  that  which  under  his  con- 
tract of  employment  he  is  bound  to  do  (citing 
cases).  The  deceased  when  he  was  killed,  was 
not  only  on  his  way  to  work  for  his  employer, 
but  he  was  proceeding  under  the  direct  and  per- 
emptory command  of  the  railroad  company  to  do 
a  designated  specific  act  in  the  service  of  the  com- 
pany, to-wit,  to  move  a  train  then  engaged  in 
interstate  commerce." 
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And  in  the  same  case  this  court  quotes  with  ap- 
proval from  Behrens  v.  Ilhnois  Central  R.  Co.  (D.  C), 
192  Fed.  581,  as  follows: 

"I  consider  that  the  usual  and  ordinary  em- 
ployment of  the  decedent  in  interstate  commerce, 
mingled  though  it  may  be  with  employment  in 
commerce  which  is  wholly  intrastate,  fixed  his 
status  and  fixes  the  status  of  the  railroad,  and  the 
mere  fact  that  the  accident  occurred  while  he  was 
engaged  in  work  on  an  intrastate  train,  rather 
than  a  few  minutes  earlier  or  later,  when  he  might 
have  been  engaged  on  an  interstate  train,  it  is  im- 
material. If  he  was  engaged  in  two  occupations 
that  are  so  blended  as  to  be  inseparable,  and  where 
the  employee  himself  has  no  control  over  his  own 
actions,  and  cannot  elect  as  to  his  employment, 
tiie  court  should  not  attempt  to  separate  and  dis- 
tinguish between  them." 

The  case  of  Stone- Webster  Engineering  Corporation 
V.  Collins,  199  Federal  581,  decided  by  this  court,  is 
directly  in  point.     This  court  in  that  case  says   (page 

586): 

"Another  question  presented  is  wiiether  the 
plaintiff  at  the  time  of  the  accident  was  acting 
within  the  scope  of  his  employment,  so  as  to 
render  the  defendant  liable  for  his  injury.  It  is 
urged  that  the  relation  of  master  and  servant  had 
ceased  to  exist,  plaintiff  having  quit  work  for  the 
night,  and  that  the  risk  of  injury  attending  his 
further  movements  was  his  own,  and  not  that  of 
the  company.  Perhaps  ordinarily  such  would  be 
the  case.  There  is  evidence  here,  however,  tend- 
ing to  show  that  the  men  were  permitted  to  ride 
in  on  the  engine  and  cars  from  their  work  in  going 
to  their  camp.  *  *  *  If  at  this  juncture  the 
relation  of  master  and  servant  had  ceased  to  exist, 
though  there  is  authority  to  the  contrary  (citing 
case),  the  defendant  was  still  under  obligation  to 
observe  reasonable  care  for  the  protection  of  the 
plaintiff  while  on  his  way  to  camp." 
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It  is  true  that  defendant  could  have  elected  to  set 
the  hand-cars  to  one  side,  away  from  the  track,  and 
allowed  the  men  to  choose  their  own  means  of  getting 
to  camp.  Plaintiff  had  no  such  choice.  To  expedite 
the  repair  of  its  main  line  track  defendant  provided 
these  cars  as  a  means  of  transporting  the  men  back 
and  forth  [fol.  46],  and  made  it  a  part  of  plaintiff's 
duty  to  return  his  car  to  camp  as  soon  as  the  repair 
work  for  the  day  was  over.  That  the  transferring  of 
these  men  back  and  forth  on  the  hand-cars  expedited 
the  work  of  repairing  the  main  line  track  must  be  in- 
ferred from  the  fact  that  the  company  made  it  a  prac- 
tice to  provide  the  cars  and  direct  the  men  to  use  them, 
and  that  it  was  not  a  departure  from  the  custom  of  the 
company  is  shown  by  the  testimony  of  the  section  fore- 
man: 

"I  used  seven  or  eight  cars,  sometimes  nine,  in  trans- 
ferring the  men  back  and  forth"  [fol.  46]. 

Respectfully  submitted, 

Harris  &  Swanwick^ 

Burt  Chsi.i,is^ 

Chas.  E.  Donne;i,i,y,  Jr. 
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[Names  and  Addresses  of]  Attorneys  of  Record. 
J.  J.  CHAMBERS,  Nome,  Alaska, 

Plaintiff,  in  Propria  Persona. 

ALBERT  FINK,  San  Francisco,  CaL,  IRA  D.  OR- 
TON,  Seattle,  Wash.,  O.  D.  COCHRAN,  Nome, 
Alaska, 

Attorneys    for  Petitioner  and    Defendant 
Waskey. 

G.  J.  LOMEN,  Nome,  Alaska,  WILLIAM  A.  GIL- 
MORE,  Nome,  Alaska, 

Attorneys  for  Trustee  and  Intervenor. 


In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division, 

No. . 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

Second  Amended  Complaint. 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion, and  by  leave  of  Court  first  had  and  obtained, 
makes  this  his  second  amended  complaint  and  for 
cause  of  action  alleges : 

1.  That  at  all  the  times  and  dates  herein  men- 
tioned, plaintiff  was  and  is  owner  in  fee  and  en- 
titled to  the  possession  of  the  following  described 
property,  to  wit: 
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An  undivided  one-half  (%)  interest  of  that  cer- 
tain placer  mining  claim  named  and  known  as  the 
Bon  Voyage,  situated  in  the  Cape  Nome  Recording 
District,  District  of  Alaska,  and  described  by  metes 
and  bounds  as  follows,  to  wit:  Commencing  at  the 
initial  stake  which  is  situated  about  1500  feet  in  a 
southerly  direction  from  the  upper  end  line  of  Creek 
claim  No.  3  Below  on  Newton  Gulch,  a  tributary 
of  Dry  Creek,  said  stake  being  in  the  north  end  line 
of  said  claim ;  thence  330  feet  in  a  westerly  direction 
and  parallel  to  said  Newton  Gulch  to  corner  stake 
No.  1 ;  thence  1320  feet  in  a  southerly  direction  and 
at  right  angles  to  corner  stake  No.  2 ;  thence  660  feet 
in  an  easterly  direction  to  corner  stake  No.  3 ;  thence 
1320  feet  in  a  northerly  direction  to  corner  stake  No. 
4;  thence  330  feet  to  the  initial  stake  or  place  of 
beginning;  said  claim  being  situate  on  the  divide 
known  as  Gold  Hill,  which  is  between  Newton  Gulch 
and  Nome  River,  and  is  next  to  a  certain  bench  claim 
known  as  Gold  Hill  Claim  No.  1,  and  contains  about 
20  acres  of  placer  mining  ground. 

That  plaintiff's  estate  in  said  property  is  under 
[1*]  and  by  "vdrtue  of  a  location  thereof  by  one  J. 
Potter  Whittren,  one  of  the  above  defendants,  made 
in  the  year  1902,  and  by  mesne  conveyance,  from  said 
defendant  Whittren,  for  this  plaintiff,  subsequent  to 
last  mentioned  date. 

2.  That  the  defendants  wrongfully  and  unlaw- 
fully withhold  possession  of  said  premises  from 
plaintiff  and  have  extracted  a  large  amount  of  gold 
and  other  precious  metals  from  said  claim  to  the 
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plaintiff's  damage  in  the  sum  of  seventy-fiye  thou- 
sand dollars  ($75,000). 

WHEREFORE,  plaintiff  prays  judgment  that  he 
is  the  owner  of  an  undivided  one-half  (V2)  interest 
in  said  claim  and  for  possession  thereof,  and  for 
damages  in  the  siun  of  seventy-five  thousand  dollars 
($75,000),  and  for  his  costs  and  disbursements  in- 
cluded in  this  action. 

C.  D.  MURAXE, 
Attorney  for  Plaintiff. 
United  States  of  America, 
District  of  Alaska, — ss. 

J.  J.  Chambers,  being  first  duh'  sworn,  deposes  and 
says: 

That  he  is  the  plaintiff  in  the  above-entitled  action ; 
that  he  has  read  the  foregoing  second  amended  com- 
plaint, knows  the  contents  thereof  and  the  matters 
therein  stated  are  true  as  he  verily  believes. 

J.  J.  CHAMBERS. 
Subscribed  and  sworn  to  before  me,  this  20  day 
of  November,  1906. 

[Notarial  Seal]  GEO.  D.  SCHOFIELD, 

Notary  Public.     [2] 
Service  of  copy  of  the  foregoing  second  amended 
complaint,  received  this  20  day  of  November,  1906. 

IRA  D.  ORTON, 

For  Waskey. 
O.  D.  COCHRAN, 
Attorney  for  Defendant. 

[Endorsed] :  No.  1629.     In  the  District  Court,  Dis- 
trict of  Alaska,  Second  Division.    J.  J.  Chambers, 
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Plaintiff,  vs.  Andrew  Eadie  et  al.,  Defendants. 
Second  Amended  Complaint.  Filed  in  the  office  of 
the  Clerk  of  the  Dist.  Court  of  Alaska,  Second  Divi- 
sion, at  Nome.    Nov.  23, 1906.    Jno.  H.  Dunn,  Clerk. 

By   ,  Deputy.     C.  D.  Murane,   Attorney 

for  Plaintiff.     McB.     [3] 


[Answer  of  Frank  H.  Waskey  to  Second  Amended 

Complaint.] 

District  Court,  District  of  Alaska,  Second  Division. 
J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
PRANK  H.  WASKEY, 

Defendants. 

Comes  now  Frank  H.  Waskey,  one  of  the  defend- 
ants in  the  above-entitled  action,  and  for  answer  to 
plaintiff's  second  amended  complaint  denies  and 
alleges  as  follows : 

I. 

Denies  each  and  every  allegation  of  j)laintiff's 
second  amended  complaint. 

II. 

And  for  a  further,  separate  and  affirmative  answer 
said  defendant  Waskey  alleges : 

1.  That  the  Bon  Voyage  Claim  mentioned  and 
described  in  plaintiff's  said  second  amended  com- 
plaint was  located  as  a  placer  mining  claim  by  the 
defendant  Whittren  on  the  1st  day  of  January,  1902 ; 
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that  from  the  1st  day  of  January,  1902,  until  the 
24th  day  of  September,  1905,  the  said  Whittren  con- 
tinued to  be  the  owner  in  fee  of  said  claim;  that  on 
the  said  24th  day  of  September,  1905,  the  said  Whit- 
tren, for  a  valuable  consideration,  by  deed  [4]  in 
writing,  granted,  sold  and  conveyed  to  the  defendant 
Eadie  an  undivided  one-half  interest  in  said  claim, 
and  ever  since  the  said  last  mentioned  date  the  said 
Whittren  and  the  said  Eadie  have  been,  and  they 
now  are,  the  sole  owners  of  said  claim  as  tenants  in 
common. 

2.  That  on  the  11th  day  of  June,  1906,  the  said 
Whittren  and  the  said  Eadie  were  so  the  owners  of 
said  claim  as  tenants  in  common,  and  were  then  and 
there  in  the  sole,  quiet  and  exclusive  possession  of 
the  same,  and  on  said  date  the  said  Whittren  and 
Eadie  did  by  an  instrument  in  writing  lease,  let  and 
demise  a  portion  of  said  claim  to  the  defendant 
Waskey  for  the  term  to  commence  at  the  execution 
of  said  lease  and  ending  on  the  1st  day  of  June,  1908; 
that  the  portion  of  said  claim  so  leased,  demised  and 
let  to  this  defendant  is  bounded  and  described  as  fol- 
lows: 

All  the  following  described  lands  and  premises, 
situate  in  Cape  Nome  Mining  and  Recording  Dis- 
trict, of  Alaska,  to  wit :  Commencing  at  the  south- 
west corner  stake  of  the  Bon  Voyage  Placer  Mining 
Claim ;  thence  northerly  along  the  westerly  boundary 
line  of  said  mining  claim  1320  feet  to  the  northwest 
corner  thereof;  thence  easterly  along  the  northerly 
boundary  line  of  said  mining  claim  220  feet ;  thence 
southerly  1320  feet  to  the  southerly  boundary  line 
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of  said  mining  claim ;  thence  westerly  220  feet  to  the 
point  and  place  of  beginning ;  being  a  part  of  the  said 
Bon  •  V'oyage  Placer  Mining  Claim,  the  location 
notice  whereof  is  of  record  in  the  office  of  the 
Recorder  of  said  Cape  Nome  Recording  District  in 
Book  99,  at  page  296,  of  the  Records  of  said  District. 

That  immediately  upon  the  execution  of  said  lease 
the  defendant  Waskey  entered  upon  said  portion  of 
said  claim  and  commenced  to  mine  and  prospect  the 
same  for  gold  in  accordance  with  the  terms  of  said 
lease  and  is  still  so  engaged;  that  the  defendant 
Waskey  has  at  all  times  kept  and  [5]  performed, 
and  is  now  keeping  and  performing  all  the  terms  of 
said  lease  on  his  part  to  be  kept  and  performed ;  that 
defendant  made  and  entered  into  said  lease  in  good 
faith,  for  a  valuable  consideration,  without  any 
knowledge  or  notice  whatever  of  plaintiff's  alleged 
interest  in  said  claim,  and  defendant  commenced  and 
continued  to  work,  mine  and  operate  said  claim  for 
a  long  period  of  time,  in  like  good  faith,  at  great 
expense  and  without  any  knowledge  or  notice  of 
plaintiff's  alleged  interest  in  said  claim. 

That  said  lease  hereinbefore  referred  to  was  by 
this  defendant  on  August  22 d,  1906,  filed  for  record 
in  the  office  of  the  Recorder  of  the  Cape  Nome 
Recording  District,  District  of  Alaska,  within  which 
said  claim  was  and  is  situated,  and  was  thereafter 
duly  recorded  in  Vol.  164  at  page  133  of  the  Records 
of  said  District ;  that  a  true  copy  of  said  lease  is  here- 
unto annexed,  marked  Exhibit  "A,"  and  made  a  part 
of  this  answer. 

3.     The  defendant  Waskey   further   alleges   that 
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afterwards,  to  wit,  on  the  20th  day  of  June,  1906,  the 
said  Whittren  and  the  said  Eadie  were  so  the  owners 
of  said  claim  as  tenants  in  common  and  were  then 
and  there,  together  with  this  defendant  as  lessee  of 
the  portion  thereof  hereinbefore  described,  in  the 
sole,  quiet  and  exclusive  possession  of  the  said  claim, 
and  on  the  said  20th  day  of  June,  1906,  the  said 
Whittren,  Eadie  and  this  defendant  made  and 
entered  into  a  certain  lease  and  contract  of  the  re- 
maining portion  of  said  mine  for  the  term  commenc- 
ing on  said  20tli  day  of  June,  1906,  and  ending  on 
the  20th  day  of  June,  1908 ;  that  the  remaining  por- 
tion of  said  mine  described  in  said  lease  and  contract 
last  hereinabove  referred  to  is  described  as  follows : 
The  easterly  440  feet  of  said  mining  claim,  being 
all  of  the  said  claim  not  heretofore  leased  by  the  said 
Eadie  and  the  said  Whittren  to  the  said  Waskey. 

[6] 

That  immediately  upon  the  execution  of  said  con- 
tract and  lease,  the  defendants  Eadie  and  Waskey 
entered  upon  said  portion  of  said  claim  described 
therein  and  commenced  to  mine  and  prospect  the 
same  for  gold  in  accordance  with  the  terms  of  said 
lease  and  they  are  still  so  engaged ;  that  the  defend- 
ants Waskey  and  Eadie  have  at  all  times  kept  and 
performed  and  are  now  keeping  and  performing  all 
the  terms  of  said  contract  and  lease  on  their  part  to 
be  kept  and  performed. 

That  the  said  Waskey  made  and  entered  into  said 
contract  and  lease  in  good  faith,  for  a  valuable  con- 
sideration, without  any  knowledge  or  notice  whatever 
of  plaintiff's  alleged  interest  in  said  claim,  and  the 
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said  defendant  Waskey  commenced  and  continued  to 
work,  mine  and  operate  said  claim  and  the  portion 
described  in  said  contract  and  lease  last  hereinbefore 
referred  to  for  a  long  period  of  time,  in  like  good 
faith,  at  great  expense  and  without  any  knowledge  or 
notice  of  plaintiff's  alleged  interest  in  said  claim. 

That  said  lease  and  contract  last  hereinbefore 
referred  to  was  by  this  defendant  on  the  30th  day  of 
August,  1906,  filed  for  record  in  the  office  of  the 
Recorder  of  the  Cape  Nome  Recording  District,  Dis- 
trict of  Alaska,  within  which  said  claim  was  and  is 
situated,  and  was  thereafter  duly  recorded  in  Vol. 
164  at  page  138  of  the  Records  of  said  District;  that 
a  true  copy  of  said  contract  and  lease  is  hereto 
annexed,  marked  Exhibit  "B"  and  made  a  part  of 
this  answer. 

4.  This  defendant  Waskey  further  alleges  that  he 
has  hereinbefore  set  forth  the  nature  and  duration 
of  his  estate  in  the  real  property  described  in  plain- 
tiff's complaint  and  of  his  license  and  right  to  the 
possession  thereof,  and  further  alleges  that  he  is  in 
the  possession  of  said  property  under  and  by  virtue 
and  pursuant  to  the  two  leases  and  contracts,  Ex- 
hibits "A"  and  "B,"  hereinbefore  mentioned.     [7] 

WHEREFORE,  having  fully  answered  this 
defendant  prays  to  go  hence  dismissed  with  judg- 
ment for  his  costs. 

ALBERT  FINK, 
IRA  D.  ORTON,  < 

Attorneys  for  Defendant  Frank  H.  Waskey. 
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United  States  of  America, 
District  of  Alaska, — ss. 

Ira  D.  Orton,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  attorney  for  Frank  H.  Waskey, 
one  of  the  defendant  in  the  above-entitled  action; 
that  he  has  read  the  above  and  foregoing  answer  and 
knows  the  contents  thereof  and  believes  the  same  to 
be  true;  that  the  reason  this  affidavit  is  made  by 
affiant  instead  of  the  said  Frank  H.  Waskey  is 
because  the  said  Frank  H.  Waskey  is  absent  from 
the  District  of  Alaska  and  for  that  reason  unable  and 
incapable  of  making  this  verification. 

IRA  D.  ORTON. 

Subscribed  and  sworn  to  before  me,  this  l-ith  day 
of  January,  1907. 

[Notarial  Seal]  IDA  G.  OHAQUETTE, 

Notary  Public  in  and  for  the  District  of  Alaska, 
Residing  at  Nome.     [8] 

[Exhibit  '*A"  to  Answer  of  Frank  H.  Waskey  to 
Second  Amended  Complaint  —  Lease,  Dated 
June  11,  1906,  Andrew  Eadie  et  al.  and  F.  H. 
Waskey.] 

#36729. 

THIS  INDENTURE,  made  this  eleventh  day  of 
June,  in  the  year  nineteen  hundred  and  six,  between 
ANDREW  EADIE  and  J.  POTTER  WHITTREN, 

both  of  Nome,  Alaska,  lessors,  and  F.  H.  WASKEY, 
of  the  same  place,  lessee,  WITNESSETH : 

That  the  said  lessors,  for  and  in  consideration  of 
the  rents,  royalties,  covenants,  and  agreements  here- 
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inaf  ter  reserved  and  contained  and  by  the  said  lessee 
to  be  paid,  kept,  and  performed,  do  hereby  lease, 
demise,  and  let  unto  the  said  lessee  all  the  following 
described  lands  and  premises,  situate  in  Cape  Nome 
Mining  and  Eecording  District,  District  of  Alaska, 
to-wit :  Commencing  at  the  southwest  corner  stake  of 
the  BON  VOYAGE  Placer  Mining  Claim;  thence 
northerly  along  the  westerly  boundary  line  of  said 
mining  claim  1320  feet  to  the  northwest  corner 
thereof;  thence  easterly  along  the  northerly  bound- 
ary line  of  said  mining  claim  220  feet ;  thence  south- 
erly 1320  feet  to  the  southerly  boundary  line  of  said 
mining  claim;  thence  westerly  20  feet  to  the  point 
and  place  of  beginning ;  being  a  part  of  the  said  BON 
VOYAGE  Placer  Mining  Claim,  the  location  notice 
whereof  is  of  record  in  the  office  of  the  recorder  of 
said  Cape  Nome  Recording  District  in  book  99,  at 
page  296,  of  the  records  of  the  said  district. 

TO  HAVE  AND  TO  HOLD  all  and  singular  the 
said  demised  premises,  together  ^dth  the  appurte- 
nances, unto  the  said  lessee  for  the  term  commencing 
on  the  date  hereof  and  expiring  at  noon  on  the  first 
day  of  June,  nineteen  hundred  and  eight,  unless 
sooner  forfeited  or  determined  through  the  violation 
by  the  said  lessee  of  any  covenant  or  agreement  [9] 
hereinafter  contained  and  by  him  to  be  kept  and 
performed. 

And  in  consideration  of  such  demise  and  lease  the 
said  lessee  does  covenant  and  agree  with  the  said 
lessors  as  follows,  to  wit: 

1.  To  enter  upon  the  said  premises  within  five 
days  from  the   date  hereof  and  thereafter  to  pros- 
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pect,  work,  and  mine  the  same  in  good  and  miner- 
like manner,  so  as  to  take  out  the  greatest  possible 
amount  of  gold  and  gold-dust  therefrom,  with  due 
regard  to  the  continued  future  working  of  the  said 
mining  claim  and  the  preservation  of  the  same  as  a 
w^orkable  mine,  and  so  to  prospect,  work  and  mine 
the  said  premises  steadily  and  continuously  during 
the  term  of  this  lease ;  cessation  of  labor  for  a  period 
of  ten  days  to  be  deemed  a  violation  of  this  agree- 
ment. 

'2.  To  properly  timber  all  shafts  and  to  keep  all 
shafts,  tunnels,  drifts,  and  stopes  clear  and  in  good 
and  safe  condition. 

3.  To  allow  the  said  lessors,  and  their  agent  or 
agents,  at  all  times,  to  enter  upon  and  into  all  parts 
of  the  said  premises,  for  purposes  of  inspection,  and 
to  be  present  and  to  assist  at  all  cleanups,  the  retort- 
ing of  the  amalgam,  and  the  weighing  of  the  retort. 

4.  To  give  to  the  said  lessors,  at  Nome,  Alaska,  at 
least  ten  hours'  notice  of  each  and  every  cleanup,  and 
to  make  no  cleanup  without  giving  such  notice. 

5.  To  make  and  file  for  record  an  affidavit  of  the 
performance  of  the  required  annual  labor  upon  the 
said  mining  claim,  during  each  calendar  year  of  the 
term  of  this  lease. 

6.  To  pay  to  the  said  lessors,  as  royalty,  thirty- 
five  per  centum  (36%)  of  all  gold,  gold-dust,  and 
other  precious  minerals  and  metals  mined  or  ex- 
tracted from  the  said  premises  during  the  term  of 
this  lease  and  to  pay  and  deliver  to  the  [10]  said 
lessors  such  royalty  out  of,  and  immediately  after, 
each  and  every  cleanup. 


12  J.  J.  Cole  and  William  A.  Gilmore 

7.  To  allow  no  person  or  persons  not  in  privity 
with  the  said  parties  hereto  to  take  or  hold  posses- 
sion of  the  said  premises,  or  any  part  thereof,  under 
any  pretense  whatever,  during  the  said  term. 

8.  Not  to  assign  this  lease,  or  any  interest  herein, 
and  not  to  sublet  the  said  premises,  or  any  part 
thereof,  without  the  ^^T?itten  consent  of  the  said 
lessors. 

9.  To  quit  and  deliver  up  to  the  said  lessors  the 

possession  of  the  said  premises,  X x,  in  good 

order  and  condition  for  continued  future  mining,, 
without  demand  or  further  notice,  on  said  first  day 
of  June,  1906,  or  at  au}^  time  previous  upon  demand 
for  forfeiture. 

It  is  expresslj^  agreed  that,  upon  the  violation  by 
the  said  lessee  of  any  covenant  or  agreement  herein 
contained,  this  lease,  and  the  term  hereof,  shall,  at 
the  option  of  the  lessors,  become  forfeited  and  de- 
termined, and  the  said  lessors  ma}^  at  once  enter  into 
the  possession  of  the  said  premises  and  remove  any 
and  all  persons  found  thereon. 

Each  and  every  part  and  covenant  hereof  shall  ex- 
tend to  and  be  binding  upon  the  heirs,  executors,  adi- 
ministrators,  and  assigns  of  the  lessors,  and,  at  the 
option  of  the  lessors,  the  executors,  administrators, 
and  assigns  of  the  said  lessee. 

IN  WITNESS  WHEREOE,  the  said  parties  have 
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hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 
Done  in  triplicate. 

ANDREW  EADIE.  [Seal] 

J.  POTTER  WHITTREN.     [Seal] 

F.  H.  WASKEY.  [Seal] 

Signed,  sealed  and  delivered  in  the  presence  of: 

F.  E.  FULLER. 
A.  G.  BLAKE.     [11] 
District  of  Alaska, 
Cape  Nome  Precinct, — ss. 

THIS  IS  TO  CERTIFY,  that  on  this  11th  day  of 
June,  A.  D.  1906,  before  me,  the  undersigned,  a 
Notary  Public  in  and  for  the  District  aforesaid,  duly 
commissioned  and  qualified,  personally  came  Andrew 
Eadie,  J.  Potter  Whittren  and  F.  H.  Waskey,  to  me 
known  and  known  to  be  the  same  persons  described 
in  and  whose  names  are  subscribed  to  the  within  in- 
strument, and  acknowledged  that  they  executed  the 
same  freely  and  volimtarily. 

WITNESS  my  hand  and  notarial  seal  this  11th 
day  of  June,  A.  D.  1906. 

[Notarial  Seal]  F.  E.  FULLER, 

Notary  Public  for  Alaska. 

Filed  for  Record  Aug.  22,  1906,  2:20  P.  M.  Re- 
quest of  F.  H.  Waskey. 

F.  E.  FULLER, 

Recorder. 


Deputy. 
(Vol.  164,  page  133.) 
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United  States  of  America, 
District  of  Alaska, 
Precinct  of  Cape  Nome, — ss. 

I,  F.  E.  Fuller,  United  States  Commissioner 
and  Ex-officio  Recorder  in  and  for  the  Precinct  of 
Cape  Nome  in  the  Second  Judicial  Division  of  the 
District  of  Alaska,  do  hereby  certify  that  the  above 
and  foregoing  is  a  true,  full  and  complete  copy  of 
Instrument  numbered  36729,  the  same  being  agree- 
ment between  Andrew  Eadie,  and  J.  Potter  Wliit- 
tren,  lessors,  and  F.  H.  Waskey,  lessee,  as  the  same 
appears  of  record  in  Volume  164,  at  page  133  thereof, 
of  the  records  of  my  office. 

WITNESS  my  hand  and  the  seal  of  the  said  office 
this  12th  day  of  October,  1906. 

[Seal]  F.  E.  FULLER, 

Recorder. 
By  F.  R.  Cowden, 

Deputy.     [12] 

[Exhibit  **B"  to  Answer  of  Frank  H.  Waskey  to 
Second  Amerded  Complaint  —  Contract  and 
Lease,  Dated  June  20,  1906,  Andrew  Eadie  et 
al.  and  F.  H.  Waskey.] 

#36869. 
AGREEMENT. 
THIS    AGREEMENT,  Made    this    20th    day  of 
June,  in  the  year  nineteen  hundred  and  six.  By  and 
Between  ANDREW  EADIE,  J.  POTTER  WHIT- 
TREN,  and  F.  H.  WASKEY,  all  of  Nome,  Alska, 
WITNESSETH: 
WHEREAS,  the  said  Eadie  and  Whittren  are  the 
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owners  of  the  BON  VOYAGE  Placer  Mining  Claim, 
situate  in  Cape  Nome  Mining  District,  Alaska,  the 
location  notice  whereof  is  of  record  in  the  office  of 
the  Recorder  of  the  Cape  Nome  Recording  District, 
in  book  99,  at  page  296  of  the  Records  of  said  Dis- 
trict; 

AND  WHEREAS,  the  said  Eadie  and  Waskey  de- 
sire to  work  and  mine  the  Easterl}^  440  feet  of  said 
mining  claim,  being  all  of  the  said  claim  not  hereto- 
fore leased  by  the  said  Eadie  and  Whittren  to  the 
said  Waskey: 

NOW,  THEREFORE,  in  consideration  of  the 
premises  and  of  the  sum  of  One  ($1.00)  Dollar,  by 
the  said  parties  paid,  each  to  the  other,  the  receipt 
whereof  is  hereby  acknowledged,  and  of  the  cove- 
nants and  agreements  hereinafter  contained,  it  is 
agreed  as  follows: 

The  said  Eadie  and  Waskey  agree  to  enter  upon 
the  said  premises  within  one  days  from  the  date 
hereof,  and  thereafter  to  prospect,  work  and  mine 
the  same  in  good  and  miner-like  manner  so  as  to  take 
out  the  greatest  amount  of  gold  and  gold-dust  there- 
from, with  dtue  regard  to  the  continued  future  work- 
ing of  the  said  premises  and  the  preservation  of  the 
same  as  a  workable  mine,  and  so  to  prospect,  work 
and  mine  the  said  premises  steadily  and  continu- 
ously for  the  full  term  of  tw^o  (2)  years  from  the 
date  hereof,  or  until  said  premises  shall  have  been 
thoroughly  and  completely  mined  and  worked  out; 
[13]  cessation  of  labor  for  a  period  of  ten  (10)  days 
to  be  deemed  a  violation  of  this  agreement. 

To    properly  timber  all    shafts    and    to  keep  all 
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shafts,  tunnels,  drifts  and  stopes  clear  and  in  good 
and  safe  condition; 

To  allow  the  said  Whittren  or  his  agent  at  all 
times  to  enter  upon  and  into  all  parts  of  the  said 
premises  for  purposes  of  inspection,  and  to  be  pres- 
ent and  to  assist  at  all  cleanups,  the  retorting  of  the 
amalgam,  and  the  weighing  of  the  retort,  and  to  give 
said  Whittren  or  his  agent  due  notice  of  each  and 
every  cleanup. 

IT  IS  AGREED  that  of  all  the  gold,  gold-dust  and 
other  precious   minerals  and    metals  mined  or  ex- 
tracted from  the  said  premises  by  the  said  Eadie  and 
Waskey,  under  this  agreement,  one-eighth  (%)  part 
shall  be  paid  and  delivered  to  said  Whittren  immedi- 
ately after  each  and  every  cleanup,  and  one-eighth 
(%)  P^i't  to  the  said  Eadie,  and  the  remainder  shall 
be  retained  by,  and    equally  divided    between,  the 
said  Waskey  and  Eadie,  after  paying  from  such  re- 
mainder all  costs  and  expenses  of  mining  and  oper- 
ating under  this  agreement ;  the  expense  of  first  locat- 
ing pay,  however,  to  be  borne  solely  by  said  Waskey. 
IN  WITNESS  WHEREOF,  the  said  parties  have 
hereunto  set  their  hands  and  seals  in  triplicate,  the 
day  and  year  first  above  written. 

J.  POTTER  WHITTREN.     [Seal] 
ANDREW  EADIE.  [Seal] 

F.  H.  WASKEY.  [Seal] 

Signed,  sealed  and  delivered  in  the  presence  of: 

P.  D.  OVERFIELD.     [14] 

District  of  Alaska, 
Cape  Nome  Precinct, — ss. 
THIS  IS  TO  CERTIFY  that  on  this  30th  day  of 
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August,  A.  D.  1906,  before  me,  the  undersigned,  a 
Notary  Public  in  and  for  the  District  aforesaid,  duly 
commissioned  and  qualified,  personally  came  Andrew 
Eadie,  J.  Potter  Whittren  and  F.  H.  Waskey,  to  me 
known  and  known  to  be  the  same  persons  described 
in  and  whose  names  are  subscribed  to  the  within  in- 
strument, and  acknowledged  that  they  executed  the 
same  freely  and  voluntarily. 

WITNESS  my  hand  and  notarial  seal  this  30th  day 
of  August,  A.  D.  1906. 

[Notarial  Seal]  F.  E.  FULLER, 

Notary  Public  for  Alaska. 

Filed   for  Record  Aug.  30,  1906,  2:50   P.  M.,  re- 
quest of  F.  H.  Waskey. 

F.  E.  FULLER, 

Recorder. 


Deputy. 
(Vol.  164,  page  138.) 

United  States  of  America, 
District  of  Alaska, 
Precinct  of  Cape  Nome, — ss. 

I,  F.  E.  Fuller,  United  States  Commissioner 
and  Ex-officio  Recorder  in  and  for  the  Precinct  of 
Cape  Nome  in  the  Second  Judicial  Division  of  the 
District  of  Alaska,  do  hereby  certify  that  the  above 
and  foregoing  is  a  true,  full  and  complete  copy  of 
Instrument  numbered  36869,  the  same  being  agree- 
ment between  Andrew  Eadie,  J.  Potter  Whittren 
and  F.  H.  Waskey,  as  the  same  appears  of  record 
in  Volume  164,  at  page  138  thereof,  of  the  records  of 
my  office. 
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WITNESS  my  hand  and  the  seal  of  the  said  office 
this  12th  day  of  October,  1906. 

[Seal]  F.  E.  FULLER, 

Recorder. 
By  F.  R.  Cowden, 

Deputy.     [15] 
United  States  of  America, 
District  of  Alaska, — ss. 

Due  service  of  the  within  answer  is  hereby  ac- 
cepted at  Nome,  Alaska,  this  14  day  of  January, 
1907,  by  receiving  a  copy  thereof. 

C.  D.  MURANE, 
Attorney  for  Plff . 

[Endorsed]:  #1629.  Original.  In  the  District 
Court  for  the  District  of  Alaska,  Second  Division. 
J.  J.  Chambers,  Plaintiff,  vs.  Andrew  Eadie  et 
al.,  Defendants.  Answer  of  Waskey  to  Second 
Amended  Complaint.  Filed  in  the  Office  of  the 
Clerk  of  the  Dist.  Court  of  Alaska,  Second  Division, 
at  Nome.     Jan.  15,  1907.     Jno.  H.  Dunn,  Clerk.     By 

,   Deputy.     Ira   D.    Orton,  Attorney   for 

Deft.     F.  H.  Waskey.     [16] 


In  the  District  Court  for  the  District   of  Alaska, 
Second  Division. 


J.  J.  CHAMBERS, 


No. . 

Plaintiff, 

vs. 


ANDREW  EADIE,  J.  POTTER  WHITTREN  and 

FRANK  H.  WASKEY, 

Defendants. 
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Reply. 

Comes  now  the  plaintiff  J.  J.  Chambers  and  for 
reply  to  the  separate  answer  of  the  defendant  Frank 
H.  Waske}"  to  plaintiff's  second  amended  complaint, 
denies  and  alleges  as  follows: 

I. 

For  reply  to  Paragraph  I  to  defendant's  further 
separate  and  affirmative  answer  and  defense,  plain- 
tiff denies  each  and  every  allegation  contained  in 
said  paragraph,  except  that  the  Bon  Voyage  Claim 
was  located  as  a  placer  mining  claim  by  the  defend- 
ant Whittren  on  the  1st  day  of  January,  1902,  and 
that  the  said  defendant  Whittren  for  a  valuable  con- 
sideration by  deed  in  writing,  granted,  sold  and  con- 
veyed to  the  defendant  Eadie  an  undivided  one-half 
(l^)  interest  in  said  claim. 

n. 

For  reply  to  the  second  paragraph  of  said  answer, 
plaintiff  denies  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  matters  contained  in 
said  paragraph,  and  therefore  denies  the  allegations 
of  said  paragraph  and  the  whole  thereof,  except  that 
plaintiff  admits  that  said  [17]  Bon  Voyage  Claim 
is  situated  in  the  Cape  Nome  Recording  District, 
District  of  Alaska. 

III. 

For  reply  to  Paragraph  III  of  said  answer  of  de- 
fendant Waskey,  plaintiff  denies  any  knowledge  or 
information  sufficient  to  form  a  belief  as  the  truth 
of  the  matters  therein  stated  and  therefore  denies 
each  and   every  allegation   contained  in  said  para- 
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graph,  except  that  said  claim  is  situated  in  the  Dis- 
trict of  Alaska. 

IV. 

For  reply  to  Paragraph  IV  of  said  answer  of  the 
defendant  Waskey,  plaintiff  denies  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  matters  therein  stated,  and  therefore 
denies  each  and  every  allegation  contained  in  said, 
paragraph. 

WHEEEFORE,  plaintiff,  having  fully  replied  to 
the  said  answer  of  the  defendant  Waskey,  prays 
judgment  as  he  has  heretofore  prayed  in  his  com- 
plaint on  file  herein. 

C.  D.  MURANE, 
Attorney  for  Plaintiff. 
United  States  of  Am-erica, 
District  of  Alaska, — ss. 

J.  J.  Chambers,  being  first  duly  sworn,  upon 
his  oath  deposes  and  says :  I  am  plaintiff  in  the  fore- 
going reply,  have  read  said  reply  and  know  the  con- 
tents thereof  and  the  matters  therein  stated  are  true 
as  I  verily  believe. 

J.  J.  CHAMBERS. 

Subscribed  and  sworn  to  before  me  this  10  day  of 
June,  1907. 

[Notarial  Seal]  C.  D.  MURANE, 

Notary  Public  in  and   for  the   District  of   Alaska, 
Residing  at  Nome,  Alaska.     [18] 
Service  of  the  foregoing  reply  received   by  copy 
this  10th  June,  1907. 

IRA  D.  ORTON, 
Atty.  for  Deft.  Frank  H.  Waskey. 
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[Endorsed] :  No.  1629.  In  the  District  Court,  Dis- 
trict of  Alaska,  Second  Division.  J.  J.  Chambers, 
Plaintiff,  vs.  Andrew  Eadie,  J.  Potter  Whittren  and 
Frank  H.  Waskey,  Defendants.  Reply  to  Answer 
of  Deft.  Waskey.  Filed  in  the  Office  of  the  Clerk  of 
the  Dist.  Court  of  Alaska,  Second  Division,  at  Nome. 

Jun.  10,  1907.     Jno.  H.  Dunn,  Clerk.     By , 

Deputy.     C.    D.    Murane,    Attorney    for    Plaintiff. 
McB.     [19] 


[Mandate  U.  S.  Circuit  Court  of  Appeals  in  Andrew 
Eadie  et  al.  vs.  J.  J.  Chambers,  No.  1595.] 

UNITED  STATES  OF  AMERICA,^ss. 

The  President  of  the  United  States  of  America,  to 

the  Honorable  the  Judges  of  the  Dis- 

^'oi'' A p P elTn    trict  Court  of  the  United  States  for  the 

Ninth    Circuit.  ^^  ._,^       .     , 

District    of  Alaska,  Second    Division, 
Greeting: 
Whereas,  lately  in  the  District  Court  of  the  United 
States  for  the  District  of  Alaska,  Second  Division, 
before  you,  or  some  of  you,  in  a  cause  between  J.  J. 
CHAMBERS,  Plaintiff,  and  ANDREW  EADIE,  J. 
POTTER    WHITTREN,  and  FRANK   H.  WAS- 
KEY, Defendants,  No.  1629,  a  judgment  was  duly 
filed  on  the  12th  day  of  October,  A.  D.  1907,  in  favor 
of  the  said  plaintiff  and  against  the  said  defendants ; 
which  said  judgment  is  of  record  in  the  said  cause 
in  the  office  of  the  Clerk  of  the  said  District  Court 
(to  which  record  reference  is  hereby  made  and  the 
same  is  hereby  expressly  made  a  part  hereof),  as 
by  the  inspection  of  the  Transcript  of  the  Record  of 
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the  said  District  Court,  which  was  brought  into  the 
United  States  Circuit  Court  of  Appeals  for  the 
Mnth  Circuit  by  virtue  of  a  writ  of  error  prosecuted 
by  Andrew  Eadie,  J.  Potter  Whittren  and  F.  H. 
Waskey  as  plaintiffs  in  error  agreeably  to  the  Act 
of  Congress  in  such  cases  made  and  provided,  fully 
and  at  large  appears: 

And  Whereas,  on  the  19th  day  of  October  in  the 
year  of  our  Lord  One  Thousand,  Nine  Hundred  and 
Eight  the  said  cause  came  on  to  be  heard  before  the 
said  Circuit  Court  of  Appeals,  upon  the  said  Tran- 
script of  the  Eecord,  and  was  duly  argued  and  sub- 
mitted : 

On  Consideration  Whereof,  it  is  now  here  ordered 
and  adjudged  by  this  Court  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  the  same 
is  hereby,  affirmed,  with  costs  in  favor  of  the  defend- 
ant in  error ;  and  that  the  defendant  in  error  J.  J. 
Chambers  recover  against  the  plaintiffs  in  error  An- 
drew Eadie,  [20]  J.  Potter  Whittren  and  F.  H. 
Waskey,  for  his  costs  herein  expended,  and  have  exe- 
cution therefor. 

(July  6,  1909.) 

You,  therefore,  are  hereby  commanded  that  such 
execution  and  further  proceedings  be  had  in  the 
said  cause  as  according  to  right  and  justice  and  the 
laws  of  the  United  States  ought  to  be  had,  the  said 
writ  of  error  notwithstanding. 

Witness,  the  Honorable  MELVILLE  W.  FUL- 
LER, Chief  Justice  of  the  United  States,  the  elev- 
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enth.  day  of  October,  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Nine. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
COSTS  OF  DEFENDANT  IN  ERROR: 
Certified  cost  of  the  Transcript  from 

the  Court  below $ 

Miscellaneous   Costs,   U.    S.    Circuit 

Court  of  Appeals $  8.70 

Cost  of  Printing  Record  U.  S.  Cir- 
cuit Court  of  Appeals $ 

Attorney's  Docket  Fee $20'. 00 

Taxed  at .- $28.70 

F.  D.  MONCKTON, 
Clerk.     [21] 

BILL  OF  COSTS^ITEMS  IN  CASE  No.  1595. 

Costs 
Item  Dr.  Items  Dr.     Cr.     taxed  in 

Number  Mandate. 

(1)  Docketing  Cause  and  Fil- 

ing Record 5  00 

(2)  Entering  2  Appearance. .       50 

(3)  Entering  Continuance   . . 

(4)  Entering  2  Order 40 

(5)  Filing  15  Paper 3  75 

(6)  Filing   Briefs    for   Each 

Party  Appearing  (2)  .  .10  00 

(7)  Filing 

(8)  Filing 
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(9)  Filing      Argument      Mr. 

Metson 5  00 

(10) 

(11)  Transferring     Cause     on 

Printedi  Calendar   (2) .   2  00 

(12)  Drawing,  Filing  and  Re- 

cording Decree  or  Judg- 
ment   1  65 

(13) 

(14)  Filing  Petition  for  a  Re- 
hearing  5  00 

(15) 

(16)  Issuing 

(17) 

(IS) 

(19)  Issuing    Mandate,   $5.00; 

Costs  and  Copy,  $0.40. .  5  40 

(20) 

Total,  Miscellaneous 
Costs 38  70 

(21)  Certified  Cost  of  tbe  Tran- 
script from  the  Court 
Below 

(22) 

(23)  Expense,  Printing  Rec-.  . 
ord 

(24) 

(25)  Attorney's  Docket  Fee.. 20. 00 
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Item 
Number  Or.  Items. 

(1)  Deposit,  Eule  17,  (W.  H. 

Metson) 25  00 

(2)  Filing  Brief   of   Defend- 

ant in  Error 

(3)  (C.  D.  Murane) ....  5  00      5  00 

(4)  Filing  Argument  (W.  H. 

Metson)    5  00 

Total,     Miscellaneous 
Deposits 35  OO 

(5)  Certified  Cost  of  the  Tran- 

script  from   the   Court 

Below 

(6) 

(7)  Expense,   Printing    Eec- 

ord 

(8) 

(9)  Attorney's  Docket  Fee..  20  00    20  OO 

(10)       Balance  costs  paid  by 

A.  H.  Elliot 3  70      3  70 

Totals 58  70    58  70    28  70 

Attest:     F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed]:  #1629.  No.  1595.  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
Andrew  Eadie  et  al.  vs.  J.  J.  Chambers.  Mandate 
Under  Rule  32.     Filed  in  the  Office  of  the  Clerk  of 
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the  Dist.  Court  of  Alaska,  Second  Division,  at  Nome. 

Oct.     28tli,     1909.     Jno.     H.     Dunn,     Clerk.     Bv 

,     Deputy.     D.     Vol.     7.     Orders     and 

Judgments,  p.  492.     C. 

#1629.     Chambers  vs.  Eadie  et  al.     Respondents' 
Exhibit  No.  2.     Sept.  3,  1912.    J.  A.  B.     [22] 


In  the  District  Court  for  tlie  District  of  Alaska, 
Second  Division. 

No.  1629. 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

Order  [Directing  Miners  and  Merchants'  Bank  of 
Nome,  Alaska,  to  Pay  Plaintiff  Certain  Money, 
etc.] 
This  matter  coming  on  for  hearing  this  29th  day 
of  October,  1900,  upon  the  application  of  plaintiff 
for  an  order  directing  the  Miners  &  Merchants' 
Bank,  of  N^ome,  Alaska,  to  pay  to  the  plaintiff  all 
moneys  received  and  held  by  it  from  the  gold-dust 
taken  from  the  Bon  Voyage  Placer  Claim,  the  claim 
in  controversy  in  the  above-entitled  action,  to  apply 
on  the  plaintiff's  judgment  in  the  above-entitled  ac- 
tion ;  and  it  appearing  to  the  Couii:  from  the  records 
and  files  of  this  case  that  certain  amounts  of  gold- 
dust  were  heretofore  deposited  with  the  Miners  & 
Merchants'   Bank,   of   Nome,    Alaska,    and   subse- 
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quently  by  order  of  this  Court  reduced  to  money  and 
held  by  said  Miners  &  Merchants'  Bank,  subject  to 
the  further  ordfer  or  orders  of  this  Court  in  this  ac- 
tion; and,  it  further  appearing  to  the  Court  from  the 
records  of  the  case  that  on  the  12th  day  of  October, 
1907,  a  judgment  was  entered  in  this  case,  decreeing 
and  directing  the  said  Miners  &  Merchants'  Bank 
to  pay  the  said  money  so  held  to  the  plaintiff  to  ap- 
ply upon  said  judgment,  and  that  thereafter  a  stay 
of  execution  was  granted  in  the  above-entitled  action, 
staj^ng  the  payment  of  the  same;  and,  it  further  ap- 
pearing to  the  Court  that  on  the  28th  day  of  October, 
1909,  the  mandate  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  has  been  d^uly  filed  with  the 
Clerk  of  [23]  the  above-entitled  court,  affirming 
the  said  judgment  and  decree  of  October  12th,  1907 ; 
and,  it  further  appearing  to  the  Court  that  plaintiff 
is  entitled  to  the  said  money  now  held  by  said  Min- 
ers &  Merchants'  Bank  under  the  stipulations  and 
orders  heretofore  signed  and  filed  in  this  action ;  and 
the  Court  being  other^vise  fully  advised  in  the  prem- 
ises, 

NOW  OEDERS  AND  DIRECTS  that  said  Min- 
ers &  Merchants'  Bank  of  Nome,  Alaska,  pay  to 
the  plaintiff  to  ajDply  on  the  said  judgment  all  sum 
or  sums  of  money  received  and  held  by  it  under  the 
stipulations  and  orders  of  the  above-entitled  court 
heretofore  signed  and  filed,  said  sum  or  siuns  of 
money  so  to  be  paid  to  plaintiff  to  apply  on  the  said 
judgment  of  October  12th,  1907,  in  this  action. 
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Done  in  open  court  this  29th  day  of  October, 
1909. 

ALFEED  S.  MOORE, 

District  Judge. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  De- 
fendants. Order.  Filed  in  the  Office  of  the  Clerk 
of  the  Dist.  Court  of  Alaska,  Second  Division,  at 
Nome.  Oct.  29,  1909.  Jno.  H.  Dunn,  Clerk.  By 
Z.,  Deputy.  William  A.  Gilmore,  Attorney  at  Law, 
Nome,  Alaska.  C.  Attorney  for  Plaintiff.  Vol.  7, 
Orders  and  Judgments,  p.  498. 

#1629.  Chambers  vs.  Eadie  et  al.  Respond- 
ent's Exhibit  No.  3.     Sept.  3,  1912.     J.  A.  B.     [24] 


[Mandate  Supreme  Court  of  the  United  States  in 
Frank  H.  Waskey  vs.  J.  J.  Chambers,  No.  221.] 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States  of  America,  to 
the  Honorable   the  Judge    of  the  Dis- 


Seal    of    the    Su- 


'preme  Court  of    trlct  Court  of  the  Uuitcd  States  for  the 

the      United 

States.  District  of    Alaska,  Second    Division, 

Greeting : 

Whereas,  lately  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  in  a  cause  between 
Andrew  Eadie,  J.  Potter  Whittren,  and  Frank  H. 
Waskey,  plaintiffs  in  error,  and  J.  J.  Chambers,  de- 
fendant in  error,  wherein  the  judgment  of  the  said 
Circuit  Court  of  Appeals,  entered  in  said  cause  on 
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the  6tli  clay  of  Jiily,  A.  D.  1909,  is  in  the  following 
words,  viz.: 

^'This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Alaska, 
Second  Division,  and  was  duly  submitted. 

On  consideration  whereof,  it  is  now  here  or- 
dered and  adjudged  by  this  Court  that  the  judg- 
ment of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs  in 
favor  of  the  defendant  in  error;  and  that  the 
defendant     in   error   J.    J.    Chambers   recover 
against  the  plaintiffs  in  error  Andrew  Eadie,  J. 
Potter  Whittren  and    F.  H.  Waskey,    for   his 
costs  herein  expended,  and  have  execution  there- 
for." 
as  by  the  inspection  of  the  transcript  of  the  record 
of  the  said  United  States  Circuit  Court  of  Appeals 
which  was  brought  into  the  SUPREME  COURT  OF 
THE  UNITED  STATES  by  virtue  of  a  writ  of  cer- 
tiorari granted  on  the  petition  of  Frank  H.  Waskey, 
agreeably  to  the  act  of  Congress,  in  such  case  made 
and  provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
eleven,  the  said  cause  came  on  to  be  heard  before 
the  said  SUPREME  COURT,  on  the  said  transcript 
of  record,  and  was  argued  by  counsel :     [25] 

On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  Court  that  the  judgment  of 
the  said  United  States  Circuit  Court  of  Appeals  in 
this  cause  be,  and  the  same  is  hereby,  reversed  with 
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costs;  and  that  the  said  Frank  H.  Waskey  recover 
against  the  said  J.  J.  Chambers  six  hundred  and 
sixtv-two  dollars,  and  ten  cents  for  his  costs  herein 
expended,  and  have  exception  therefor. 

And  it  is  further  ordered  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  District  Court 
of  the  United  States  for  the  District  of  Alaska, 
Second  Division,  for  further  proceedings  in  con- 
formity with  the  opinion  of  this  Court. 

May  13,  1912. 

You,  therefore,  are  hereby  commanded  that  such 
execution  and  further  proceedings  be  had  in  said 
cause,  in  conformity  with  the  opinion  and  judgment 
of  this  Court,  as  according  to  right  and  justice,  and 
the  laws  of  the  United  States,  ought  to  be  had,  the 
said  writ  of  certiorari  notwithstanding. 

Witness,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  the  14th  day  of 
June,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twelve. 

JAMES  H.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

COSTS  OF  FRANK  H.  WASKEY. 

Clerk $285.60 

Printing  Record $356 .  50 

Attorney $  20.00 

$662.10 
[26] 
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SUPEEME  COURT  OF  THE  UNITED  STATES. 

OCTOBER  TERM,  1911. 

Costs  of  FRANK  H.  WASKEY,  in  No.  221. 

1909,  October  Tenn — Docketing  cause  and  fil- 
ing record,  $5.00;  appearance,  .25;  filing 
praecipe,  .25;  filing  papers,  .75;  filing 
briefs,  $5.00;  submission,  .20;  order,  .20; 
writ,  $5.00;  filing  return,  .25;  continu- 
ance, .25 17 .  15 

1910,  October  Term— Transfer,  $1.00;  filing 
.25 ;  filing  briefs  on  motion,  $5.00 ;  submis- 
sion, .20;  continuance,  .25 6.70 

1911,  October  Term— Transfer,  $1.00;  filing 
receipts,  .75;  filing  papers,  $4.00;  filing 
briefs,  $5.00;  argument,  .20;  judgment, 
$1.00;  filing  same,  .25;  recording,  .40; 
mandate,  $5.00;  preparing  record  for 
printer,  etc.,  $243.75;  cost  of  printing 
record,  $356.50;  attorney's  docket  fee, 
$20.00;  costs  and  copy,  .40 638.25 


662.10 

Fee  Book,  page  22,052. 

Test:     JAMES  H.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

[Endorsed]:  #1629.  File  No.  22,052.  Supreme 
Court  of  the  United  States.  No.  221.  October 
Term,  1911.  Frank  H.  Waskey  vs.  J.  J.  Cham- 
bers. Mandate.  Filed  in  the  Office  of  the  Clerk  of 
the  District  Court  of  Alaska,  Second  Division,  at 
Nome.    Aug.  28,  1912.    John  Sundback,  Clerk.     By 
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• ,  Depiit}^     L.    Vol.  9,  Orders  and  Judg- 
ments, p.  515.     C.     [27] 


[Minutes  of  Court — September  2, 1912.] 

In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

TERM  MINUTES,   Special  August,   1912,   Term, 
Beginning  August  15,  1912. 
Monday,  September  2,  1912,  at  10  A.  M. 
Court  convened  pursuant  to  adjournment,  Hon. 
THOMAS  R.  LYONS,  District  Judge,  presiding. 

Upon  the  convening  of  court  tbe  following  pro- 
ceedings were  bad: 

1629. 
J.  J.  CHAMBERS 

vs. 

ANDREW  EADIE  et  al. 

Mr.  Ira  D.  Orton,  on  bebalf  of  defendant  Frank 
Waskey,  presented  and  filed  motion  to  tax  costs  on 
appeal  and  affidavit  in  support  of  said  motion. 
Tbereupon  tbe  Court  made  an  order  sbortening  tbe 
time  for  bearing  of  said  motion,  setting  tbe  bearing 
tbereof  for  10  A.  M.  to-morrow. 

Tbereupon  Mr.  Ira  D.  Orton,  on  bebalf  of  de- 
fendant Waskey,  presented  petition  for  an  order  di- 
rected to  J.  J.  Cole  and  plaintiff  J.  J.  Cbambers  to 
sbow  cause  why  certain  moneys  now  in  tbe  bands 
of  said  J.  J.  Cole  sbould  not  be  paid  into  tbe  Regis- 
try of  tbe  Court.     Petition  filed.     Order  granted. 
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Thereupon  the  Court  signed  an  order,  directed  to 
said  J.  J.  Cole  and  said  J,  J.  Chambers,  to  show 
cause  as  aforesaid  and  fixed  the  hearing  thereof  for 
2  P.  M.  tomorrow.     Order  filed. 


[28] 


[Petition  of  Frank  H.  Waskey  for  Order  Directing 
Payment  of  Moneys  Into  Registry  of  Court, 
etc.] 

In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
PRANK  H.  WASKEY, 

Defendants. 

Comes  now,  Frank  H.  Waskey,  one  of  the  defend- 
ants in  the  above-entitled  action,  and  shows  to  the 
Court  as  follows : 

1. 

That  heretofore,  to  wit,  and  prior  to  the  trial  of 
the  above-entitled  action,  a  certain  stipulation  was 
entered  into  between  the  plaintiff  above  named  and 
the  defendants,  wherein  and  whereby  it  was  stipu- 
lated and  agreed  that  in  lieu  of  the  issuance  of  an 
injunction  pendente  lite  twenty-five  per  cent  of  the 
gross  output  of  the  premises  in  controversy  in  this 
action  be  placed  in  escrow  with  the  Miners  &  Mer- 
chants' Bank,  at  Nome,  Alaska,  to  await  the  final 
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judgment  of  the  Court  herein. 

2. 

That  in  pursuance  to  said  stipulation  and  agree- 
ment there  was  prior  to  the  trial  of  the  above-en- 
titled action  deposited  mth  said  Miners  &  Merchants' 
Bank,  by  the  defendants  herein,  gold  of  the  value  of 
over  Fourteen  Thousand  Dollars.     [29] 

3. 

That  after  the  deposit  of  said  gold-dust  and  before 
the  trial  of  the  above-entitled  action,  upon  stipula- 
tion of  the  parties  hereto,  the  Court  made  and  en- 
tered an  order  herein  as  follows: 

"On  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ordered  that  the  Miners  &  Merchants' 
Bank  of  Alaska,  be  authorized  to  cause  the  gold-dust 
deposited  with  it  subject  to  the  order  of  the  court 
in  this  action,  to  be  melted,  assayed  and  shipped  to 
the  Assay  Office  in  Seattle,  Washington,  and  said 
bank  is  hereby  directed  to  hold  the  proceeds  thereof, 
less  the  usual  charges,  subject  to  the  order  of  the 
court. ' ' 

That  pursuant  to  said  order  the  said  Miners  & 
Merchants'  Bank  of  Alaska,  did,  prior  to  the  entry 
of  judgment  in  this  action,  melt,  assay  and  ship  said 
gold-dust  to  the  Assay  Office,  in  Seattle,  and  there- 
after held  the  proceeds  thereof  amounting  to  more 
than  Fourteen  Thousand  Dollars,  subject  to  the  or- 
der of  the  Court  in  this  action. 

4. 

That  thereafter  the  above-entitled  action  came  on 
for  trial,  and  such  proceedings  therein  were  had  that 
a  judgment  therein  was  rendered  in  favor  of  the 


vs.  Frank  H.  Waskey.  35 

plaintiff  and  against  the  defendants,  which  said 
judgment,  among  other  things,  provided  that  the 
plaintiff,  J.  J.  Chambers,  have  and  recover  of  and 
from  the  defendants,  Andrew  Eadie,  J.  Potter 
Whittren,  and  Frank  H.  Waskey,  and  each  of  them, 
the  sum  of  $20,441.83,  and  costs  and  disbursements 
of  action. 

The  said  judgment  further  provided  that  the 
Miners  &  Merchants'  Bank  of  Alaska,  pay  into  the 
registry  of  this  Court  to  the  Clerk  thereof,  to  be  ap- 
plied on  the  foregoing  judgment,  the  proceeds  of  the 
gold-dust  melted  and  assayed  under  the  order  of  the 
Court,  and  that  executionmight  issue  to  carry  said 
judgment  into  effect. 

5. 

That  thereafter  the  enforcement  of  said  judgment 
[30]  was  by  the  defendants  herein,  duly  super- 
seded by  the  execution  of  a  good  and  sufficient  super- 
sedeas bond  in  due  form,  and  said  cause  was  re- 
moved into  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  by  writ  of  error. 

That  thereafter  on  the  6th  day  of  July,  1909,  the 
said  United  States  Circuit  Court  of  Appeals  for  the 
Xinth  Circuit  made  and  entered  its  judgment,  affirm- 
ing the  judgment  of  said  District  Court  in  this  ac- 
tion, and  a  Mandate  was  thereafter  duly  issued  out 
of  said  United  States  Circuit  Court  of  Appeals 
affirming  said  judgment  and  duly  filed  in  this  Court. 

6. 

That  thereafter,  and  prior  to  the  issuance  of  a 
certain  Writ  of  Certiorari  hereinafter  referred  to, 
the  said  Miners  &  Merchants'  Bank  of  Alaska,  pur- 
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suant  to  said  judgment  and  order  of  this  Court,  duly 
paid  over  and  delivered  to  the  Clerk  of  this  Court 
the  proceeds  of  said  gold-dust,  and  the  same  was 
thereupon  deposited  in  the  registry  of  this  Court, 
and  thereupon  an  execution  was  duly  issued  on  said 
judgment  and  pursuant  to  said  execution  and  said 
order  of  this  Court,  the  whole  of  said  proceeds  were 
paid  over  and  delivered  to  one,  J.  J.  Cole,  upon  the 
written  order  of  the  plaintiff.  Chambers,  who  duly 
receipted  for  the  same. 

7. 

That  the  said  J.  J.  Cole,  now  has  in  his  possession, 
as  your  petitioner  is  informed  and  verily  believes, 
the  identical  fund,  so  paid  to  him  as  aforesaid,  or  a 
large  portion  thereof,  amounting,  as  petitioner  is  in- 
formed and  believes,  to  $11,106,  more  or  less. 

That  said  J.  J.  Cole,  is  a  resident  of  the  Cit}^  of 
Nome,  District  of  Alaska,  being  Manager  of  the 
Miners  and  Merchants'  Bank  of  Alaska,  and  is  now 
within  the  jurisdiction  of  this  Honorable  Court,  and 
said  J.  J.  Cole  is  still  holding  [31]  said  part  of 
said  fund  as  the  trustee  for  Dr.  Chambers  under  an 
express  trust. 

8. 

That  after  the  proceeds  of  said  gold  had  been  so 
paid  over  to  the  said  J.  J.  Cole,  such  proceedings 
were  had  in  the  Supreme  Court  of  the  United  States, 
that  this  cause  was  removed  to  the  Supreme  Court 
of  the  United  States  by  writ  of  certiorari,  and  there- 
after on  the  13th  day  of  May,  1912,  the  said  Supreme 
Court  of  the  United  States,  made  and  entered  its 
judgment  reversing  this  cause    and  remanding  the 
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same  to  this  Court  for  further  proceedings  not  incon- 
sistent ^Yith  the  judgment  and  opinion  of  said  Su- 
preme Court,  and  the  Mandate  of  said  Supreme 
Court  so  reversing  and  remanding  said  cause  was 
filed  in  this  Court  on  the  28th  day  of  August,  1912. 

9. 
That  this  defendant  is  advised  and  believes  that 
he  is  entitled  to  an  order  forthwith  ordering  and 
directing  the  said  J.  J.  Cole,  to  pa}'  over  and  deliver 
said  mone}'  so  received  by  him  from  the  Registry  of 
this  Court,  back  into  said  Registry  to  await  the  final 
determination  of  this  action,  and  to  be  held  subject 
to  the  order  of  this  Court. 

WHEREFORi;,  this  defendant  prays  that  an  or- 
der be  made  directing  the  said  J.  J.  Cole,  and-  the 
said  plaintiff,  J.  J.  Chambers,  to  show  cause,  if  any 
they  have,  at  a  convenient  time  to  be  fixed  by  the 
Court,  why  the  said  J.  J.  Cole,  should  not  forthwith 
pay  over  and  deliver  to  the  Clerk  of  this  Court,  to 
be  deposited  in  the  registry  of  the  Court  said  sum  of 
money  so  received  by  the  said  J.  J.  Cole,  or  such 
part  thereof  as  maj^  still  be  in  his  possession. 

IRA  D.  ORTON, 
Attorney  for  Defendant,  Frank  H.  Waskey.     [32] 

United  States  of  America, 
District  of  Alaska, — ss. 

Ira  D.  Orton,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  attorney  for  Frank  H.  Waskey,  one 
of  the  defendants  in  the  above-entitled  action;  that 
he  has  read  the  above  and  foregoing  petition,  and 
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the  same  is  true  as  he  verily  believes. 

IRA  D.  ORTON. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
September,  1912. 

[Court  Seal]  J.  SUNDBACK, 

Clerk  of  the  District  Court,  District  of  Alaska,  Sec- 
ond Division. 

[Endorsed]:  #1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Frank  H.  Waskey  et  al., 
Defendant.  Petition.  Filed  in  the  Office  of  the 
Clerk  of  the  District  Court  of  Alaska,  Second  Divi- 
sion, at  Nome.  Sep.  2,  1912.  John  Sundback, 
Clerk.  By  J.  A.  B.,  Deputy.  Ira  D.  Orton,  Attor- 
ney for  Deft.  Waskey.     [33] 


In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

Order  to  Show  Cause. 

On  reading  and  filing  the  foregoing  petition  of 
Frank  H.  Waskey,  one  of  the  defendants  in  the 
above-entitled  action, 

IT  IS  HEREBY  ORDERED  that  the  plaintiff,  J. 
J.  Chambers,  and  one,  J.  J.  Cole,  mentioned  in  said 
petition,  show  cause,  if  au}^  they  have,  at  the  court- 
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room  of  this  Court,  in  the  Town  of  Nome,  Alaska,  on 
the  3d  day  of  September,  1912,  at  the  hour  of  2 
o'clock  P.  M.  of  said  day,  why  an  order  should  not 
be  entered  herein,  directing  the  said  J.  J.  Cole,  to 
forthwith  pay  over  and  deliver  to  the  Clerk  of  this 
Court,  to  be  deposited  in  the  registry  of  this  Coui't, 
a  certain  sum  of  money,  amounting  to  Eleven  Thou- 
sand One  Hundred  and  Six  Dollars,  more  or  less, 
alleged  in  said  petition  to  still  be  in  his  possession 
and  to  be  a  portion  of  the  funds  formerly  in  the  Reg- 
istry of  this  Court  in  the  above-entitled  action  and 
subject  to  the  order  of  the  Court; 

IT  IS  FURTHER  ORDERED  that  this  order  to 
show  cause  be  forthwith  served  on  said  J.  J.  Cole 
and  said  plaintiff,  J.  J.  Chambers,  together  with  a 
copy  of  said  verified  petition,  by  delivering  to  said 
plaintiff,  J.  J.  Chambers,  and  to  said  J.  J.  Cole,  true 
copies  of  said  order  to  show  cause  and  said  petition. 
[34] 

Dated  at  Nome,  Alaska,  this  2d  day  of  September, 
1912. 

THOMAS  R.  LYONS, 
U.  S.  District  Judge. 

[Endorsed]:  #1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Frank  H.  Waskey  et  al, 
Defendant.  Order  to  Show  Cause.  Filed  in  the 
Office  of  the  Clerk  of  the  District  Court  of  Alaska, 
Second  Division,  at  Nome.  Sep.  2,  1912.  John 
Sundback,  Clerk.  By  J.  A.  B.,  Deput}^  Ira  D. 
Orton,  Attorney  for  Deft.  Waskey.  Vol.  9.  Orders 
and  Judgments,  p.  518.     C.     [35] 


40  J.  J.  Cole  and  William  A.  Gilmore 

[Minutes  of  Court — September  3, 1912.] 

In  the  District  Court   for   the   Bistrict  of  Alaska, 
Second  Division, 

TERM    MINUTES,    iSpecial    August,  1912,    Term, 
Beginning  August  15,  1912. 
Tuesday,  September  3,  1912,  at  10  A.  M. 
Court   convened   pursuant  to  adjournment,  Hon. 
THOMAS  R.  LYONS,  District  Judge,  Presiding. 

Upon  the  convening  of  Court  the  following  pro- 
ceedings were  had: 

1629. 

CHAMBERS 

vs. 
EADIE  et  al. 

The  hearing  on  the  order  to  show  cause  set  for 
hearing  at  this  hour  coming  on  regularly,  Mr.  Ira 
D.  Orton  and  Mr.  Albert  Fink  appeared  for  the  peti- 
tioner, Mr.  G.  J.  Lomen  and  Mr.  William  A.  Gil- 
more  appeared  for  the  respondent  and  intervenors, 
the  plaintiff  J.  J.  Chambers  appearing  in  person. 

Thereupon  Mr.  William  A.  Gilmore,  on  behalf  of 
respondent  J.  J.  Cole  filed  a  demurrer  to  the  peti- 
tion. After  argument  the  demurrer  was  overruled 
by  the  Court.  Exception  allowed.  Upon  motion  of 
Mr.  Ira  D.  Orton  the  petitioner  was  allowed  to  amend 
the  petition  by  interlineation. 

Thereupon  the  answer  of  respondent  J.  J.  Cole  to 
petition  was  filed;  also  answer  of  intervenor  William 
A.  Gilmore  to  petition  was  filed. 
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Thereupon  the  plaintiff  J.  J.  Chambers  orally  con- 
sented to  the  restitution  of  the  fund,  as  prayed  for 
in  the  petition,  but  denied  some  of  the  matters  set 
forth  in  the  petition.  For  the  purposes  of  the  hear- 
ing replies  were  deemed  to  have  been  filed  to  the 
answers  of  J.  J.  Cole  and  William  A.  Gilmore.  J.  J. 
Cole,  a  witness  on  behalf  of  petitioner,  was  called, 
sworn,  and  testified. 

A  certificate  of  deposit  of  the  Miners  &  Merchants' 
Bank,  No.  20098,  was  admitted  in  evidence,  without 
objection,  read  in  evidence,  and  marked  Exhibit 
''A." 

A  certificate  of  deposit  of  the  Miners  &  Merchants ' 
Bank,  No.  11321,  was  admitted  in  evidence,  without 
objection,  read   in    evidence,  and   marked   Exhibit 

An  assay  certificate,  No.  1052,  of  the  Miners  & 
Merchants'  Bank,  was  admitted  in  evidence,  with- 
out  objection,  read  in  evidence  and  marked  Exhibit 
"C." 

Petitioner  thereupon  admitted  orally  certain  mat- 
ters contained  in  the  answers  of  J.  J.  Cole  and  Will- 
iam A.  Gilmore,  and  denied  certain  other  matters. 

William  A.  Gilmore  was  called,  sworn  and  testi- 
fied on  behalf  of  petitioner. 

Petitioner  rests. 

Mt.  William  A.  Gilmore,  on  behalf  of  respondent 
and  intervenors,  read  in  evidence,  without  objection, 
partial  satisfaction  of  judgment  in  this  cause,  1629, 
Chambers  vs.  Eadie  et  al.,  as  the  same  appears  on 
page  40,  Volume  2,  Judgment  Docket  of  this  Court; 
said  satisfaction  of  judgment  to  be  considered  as  Re- 
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spondent's  Exhibit  No.  1. 

The  mandate  of  the  Circuit  Court  of  Appeals  filed 
in  this  Court  on  October  28,  1909,  was  admitted  in 
evidence,  without  objection,  and  marked  Respond- 
ent's Exhibit  No.  2. 

The  order  of  this  Court  of  October  29,  1909,  to  pay 
over  certain  moneys  to  the  plaintiff  herein  was  ad- 
mitted in  evidence,  without  objection,  and  marked 
Respondent's  Exhibit  No.  3.  Ira  D.  Orton  and  J. 
J.  Chambers  were  each  called,  sworn  and  testified  on 
behalf  of  respondent.     [36] 


In  the  District  Court   for   tJie   District  of  Alaska, 
Second  Division. 

No.  1629. 
J.  J.  CHAMBERS, 


Plaintiff, 


vs 
ANDREW  EADIE  et  al.. 


Defendants. 

Demurrer  to  Petition  of  Frank  H.  Waskey. 

Comes  now  J.  J.  Cole  named  in  the  petition  of 
Frank  H.  Waskey,  and  appearing  specially  for  the 
purpose  of  this  demurrer,  alleges: 

That  it  appears  upon  the  face  of  the  said  petition 
that  the  Court  has  no  jurisdiction  of  the  person  of 
said  J.  J.  Cole  or  the  subject  of  the  matter  mentioned 
in  said  petition,  and  that  the  Court  is  without  juris- 
diction to  hear  and  determine  the  matter  or  grant 
the  relief  prayed  for  in  said  petition. 

G.  J.  LOMEN  and 
WILLIAM  A.  GILMORE, 
Attorneys  for  said  J.  J.  Cole. 
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[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  De- 
fendants. Demurrer  to  Petition  of  Prank  H.  Was- 
key.  Piled  in  the  Office  of  the  Clerk  of  the  District 
Court  of  Alaska,  Second  Division,  at  Nome.  Sep.  3, 
1912.  John  Sundback,  Clerk.  By  J.  A.  B.,  Deputy. 
William  A.  Gilmore,  Attorney  at  Law,  Nome,  Alaska. 
Attorney  for .     [37] 


In  the  District   Court   for   the  District  of  Alaska, 
Second  Division. 


No.  1629. 
J.  J.  CHAMBERS, 

vs. 
ANDREW  EADIE  et  al.. 


Plaintiff, 


Defendants. 

Answer  of  J.  J.  Cole  to  Petition  of  Frank  H.  Waskey. 

Comes  now  J.  J.  Cole,  mentioned  in  the  petition  of 
defendant  Frank  H.  Waskey,  and  cited  in  the  order 
to  show  cause  filed  therewith,  and  for  answer  to  said 
petition,  alleges  as  follows : 

I. 

Admits  paragraph  I  of  said  petition. 

II. 

Admits  the  allegations  of  paragraph  II,  but  alleges 
that  the  total  amount  of  gold  deposited  with  the 
Miners  &  Merchants'  Bank  was  $14,484.30. 
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III. 

Answering  paragraph  III  he  alleges  that  the  sum 
of  $14,484.30  was  deposited  in  the  Miners  &  Mer- 
chants' Bank  the  proceeds  of  bullion  theretofore 
deposited  and  converted  into  a  certificate  of  deposit 
payable  to  the  order  of  the  U.  S.  District  Court. 

IV. 

He  admits  the  allegations  of  paragraph  IV.     [38] 

V. 

He  admits  the  allegations  of  paragraph  V. 

VI. 

He  denies  each  and  every  allegation,  matter  and 
thing  contained  in  paragraph  VI,  and  the  whole 
thereof. 

VII. 

He  denies  the  allegations  of  paragraph  VII  save 
and  except  that  he  has  in  his  possession  as  trustee, 
as  hereinafter  alleged,  the  sum  of  Eleven  Thousand 
One  Hundred  and  Six  Dollars  belonging  to  the  plain- 
tiff, J.  J.  Chambers,  and  subject  to  claims  as  herein- 
after alleged ;  and  admits  that  he  is  a  resident  of  the 
City  of  Nome,  and  manager  of  the  Miners  &  Mer- 
chants' Bank,  and  wdthin  the  jurisdiction  of  the 
Court. 

VIII. 

Answer  paragraph  VIII  he  admits  the  proceed- 
ings were  had  as  therein  alleged,  but  denies  every 
other  allegation  therein  contained. 

IX. 

As  to  the  allegations  contained  in  paragraph  IX 
of  said  petition,  the  answering  defendant  alleges  that 
he  has  no  knowledge  or  information  sufficient  to  form 
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a  belief  as  to  whether  Frank  H.  Waskey  is  entitled 
to  the  moneys  therein  mentioned,  or  any  part  thereof, 
or  to  any  order  of  said  Court  in  the  premises,  and  he 
therefore  denies  the  same. 

And  for  an  affirmative  defense  to  the  petition  of 
said  defendant,  Frank  H.  AVaskey,  and  in  response 
to  the  order  directing  him  to  show  cause  to  the  Court 
why  an  order  should  not  be  entered  herein  directing 
him  to  forthwith  pay  over  and  deliver  to  the  Clerk 
of  the  Court,  the  money  now  held  by  him  as  trustee, 
this  answering  defendant  alleges  as  follows:     [39] 

That  on  the  11th  day  of  June,  1909,  this  answering 
defendant  at  the  request  of  the  plaintiff,  J.  J.  Cham- 
bers and  certain  other  parties  to  wit :  J.  S.  Mcintosh, 
John  J.  Meyers,  W.  J.  Rowe  and  Wm.  McManus, 
agreed  to  become  trustee  to  hold  certain  property 
in  trust  for  the  use  and  benefit  of  the  said  parties, 
and  thereupon  a  cei'tain  written  agreement  was 
entered  into  between  the  said  J.  J.  Chambers  and 
this  answering  defendant,  a  copy  of  which  is  here- 
unto annexed,  marked  Exhibit  "A"  and  made  a  part 
hereof.  That  at  the  same  time  and  as  part  of  the 
same  transaction,  the  said  plaintiff,  J.  J.  Chambers, 
executed  and  delivered  to  this  answering  defendant, 
as  trustee,  a  quitclaim  deed,  a  copy  of  which  is 
marked  Exhibit  "B"  and  made  a  part  hereof;  that 
on  and  prior  to  the  29th  day  of  October,  1909,  the 
Miners  &  Merchants'  Bank  was  custodian  under  cer- 
tain stipulations  in  the  above  entitled  action,  of  the 
sum  of  $14,484.30,  the  proceeds  of  certain  gold-dust 
received  under  said  stipulations  in  the  above-entitled 
action,  and  the  same  was  evidenced  by  a  certificate 
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of  deposit  payable  to  the  order  of  the  U.  S.  District 
Court;  that  on  the  said  29th  day  of  October,  1909, 
this  answering  defendant  was  the  manager  of  said 
Miners  &  Merchants'  Bank,  and  on  said  date  William 
A.  Gilmore,  Esq.,  as  attorney  for  the  plaintiff,  J.  J. 
Chambers,  in  the  above-entitled  action,  presented  to 
the  Miners  &  Merchants'  Bank  a  certain  written 
order  of  the  above-entitled  Court,  a  copy  of  which 
said  order  is  hereto  annexed  marked  Exhibit  ''C" 
and  made  a  part  hereof;  that  upon  presentation  of 
said  order,  the  said  Miners  &  Merchants'  Bank  can- 
celled the  said  certificate  of  deposit  and  said  money 
was  placed  to  the  credit  of  the  plaintiff  J.  J.  Cham- 
bers; that  thereafter  the  said  Chambers  deposited 
with  this  answering  defendant,  as  said  trustee,  for 
the  said  bondsmen  above  named,  the  sum  of  $11,- 
106.00  which  said  money  w^as  the  property  of  the 
said  plaintiff,  J.  J.  Chambers,  as  this  answering 
defendant  is  informed  and  believes,  and  this  answer- 
ing [40]  defendant  now  holds  the  same  as  trustee 
under  the  terms  and  conditions  of  the  said  trust 
agreement  above  set  forth,  and  subject  to  the  attach- 
ments and  garnishments  hereinafter  mentioned; 
that  since  said  time  this  answering  defendant  has 
been  garnished  by  a  w^rit  of  garnishment  issued  in 
the  case  of  William  A.  Gilmore,  plaintiff,  vs.  J.  J. 
Chambers,  defendant,  and  has  ansfwered  in  said  gar- 
nishment proceedings  and  is  also  holding  the  said 
funds  subject  to  said  garnishment;  that  since  said 
time  this  answering  defendant  has  also  been  gar- 
nished in  the  case  of  Cornelius  D.  Murane,  plaintiff, 
vs.  J.  J.  Chambers,  defendant,  and  has  answered  said 
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garnishment  proceedings,  and  is  holding  the  said 
funds  subject  to  said  garnishment;  that  since  said 
time  this  answering  defendant  has  also  been  further 
garnished  under  a  writ  of  garnishment  issued  in  the 
case  of  Ira  D.  Orton,  plaintiff,  vs.  J.  J.  Chambers, 
Defendant,  and  has  answered  in  said  garnishment 
proceedings  and  is  holding  the  said  funds  subject  to 
said  garnishment. 

That  all  of  the  said  attachments  and  garnishments 
were  made  under  process  of  the  above-entitled  court. 
That  all  of  the  said  money  in  the  possession  of  this 
answering  defendant  belonging  to  the  said  J.  J. 
Chambers  is  held  in  trust  under  the  terms  of  said 
trust  agreement,  and  subject  to  all  of  the  said  gar- 
nishments and  were  all  so  held  prior  to  the  service 
upon  this  answering  defendant  of  the  order  to  show 
cause  herein. 

J.  J.  COLE,  Trustee, 
Answering  Defendant. 
G.  J.  LOMEX, 

Attorney  for  Answering  Defendant.     [41] 

United  States  of  America, 
District  of  Alaska, — ss. 

J.  J.  Cole,  being  first  duly  sworn,  deposes  and  says : 
That  he  is  the  answering  defendant  above  named ; 
that  he  has  read  the  above  and  foregoing  answer  to 
the  petition  of  Frank  H.  Waskey,  knows  the  con- 
tents thereof  and  the  same  is  true  as  he  verily  be- 
lieves. 

J.  J.  COLE. 
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Subscribed  and  sworn  to  before  me  this  3d  day  of 
September,  A.  D.  1912. 

[Notarial  Seal]  G.  J.  LOMEN, 

Notary  Public  in  and  for  the  District  of  Alaska. 
[42]    ^ 

Exhibit  "A"  [to  Answer  of  J.  J.  Cole  to  Petition 

of  Frank  H.  Waskey — Agreement,  Dated  June 

11,  1909,  J.  J.  Cole  and  J.  J.  Chambers.] 

MEMORANDUM  OF  AGREEMENT  made  and 

entered  into  this   11th  day   of  June,  1909,   by   and 

between  J.  J.  COLE,  of  Nome,  Alaska,  party  of  the 

first  part,  and  J.  J.  CHAMBERS,  of  the  same  place, 

party  of  the  second  part ; 

WITNESSETH,  that 

WHEREAS,  the  party  of  the  second  part  has 
given  an  undertaking  in  the  sum  of  twenty-five 
thousand  (25,000)  dollars  in  the  case  of  J.  J.  Cham- 
bers, plaintiff,  vs.  C.  V.  La  Farge  et  al.,  defendants, 
in  the  District  Court  of  the  District  of  Alaska,  Sec- 
ond Division,  with  himself  as  principal  and  J.  S. 
Macintosh,  John  J.  Meyer,  W.  J.  Rowe,  Wm.  Mc- 
Manus,  as  sureties  on  said  undertaking;  and 

WHEREAS,  the  party  of  the  second  part  has  this 
day  executed  a  quitclaim  deed  of  trust  of  an  un- 
divided one-half  (I/2)  interest  in  those  two  (2)  cer- 
tain mining  claims  known  as  No.  5%  Little  Creek 
and  the  Bon  Voyage  mining  claim,  situated  in  the 
Cape  Nome  Recording  District,  District  of  Alaska, 
to  the  party  of  the  first  part  herein ;  and 

WHEREAS,  it  is  the  desire  and  the  intention  of 
the  parties  hereto  that  the  said  party  of  the  first  part 
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shall  hold  the  title  of  the  said  two  (2)  claims,  to- 
gether with  the  rents,  issues  and  profits  arising  from 
the  operation  of  both  of  said  claims  in  trust  in  indem- 
nity of  such  securities  above  named  on  said  under- 
taking, and  it  is  the  desire  and  intention  of  the  said 
parties  hereto  to  evidence  said  trust  in  writing. 

NOW,  THEREFOKE,  for  and  in  consideration 
of  the  mutual  promises  herein  expressed,  and  other 
considerations, 

IT  IS  HEREBY  MUTUALLY  AGREED,  that 
the  party  of  the  second  part  shall  deliver  the  said 
deed  to  the  party  of  the  first  part,  and  the  said  party 
of  the  first  part  shall  hold  the  [43]  same  in 
escrow,  in  trust,  as  indemnity  to  said  securities,  and 
upon  the  cancellation  of  the  said  undertaking  said 
party  of  the  first  part  agrees  to  re-deliver  the  said 
deed  to  the  party  of  the  second  part,  or  reconvey  the 
same,  upon  demand,  without  any  other  consideration. 

IN  WITNESS  WHEREOF  the  said  parties 
hereto  have  hereunto  set  their  hands  and  seals  the 
day  and  year  above  written. 

J.  J.  COLE.  [Seal] 

J.  J.  CHAMBERS.     [Seal] 

Signed,  sealed  and  delivered  in  the  presence  of : 
WILLIAM  A.  GILMORE, 
C.  G.  COWDEN. 

United  States  of  America, 
District  of  Alaska, — ss. 

THIS  IS  TO  CERTIFY  THAT  ON  THIS  11th 
day  of  June,  1909,  before  me,  the  undersigned,  a 
Notary  Public  in  and  for  the  District  of  Alaska,  per- 
sonally appeared  the  within  named  J.  J.  Cole  and 
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J.  J.  Chambers,  who  executed  the  foregoing  instru- 
ment, and  who  each  acknowledged  to  me  that  he  exe- 
cuted the  same  freely  and  voluntarily,  for  the  uses 
and  purposes  therein  mentioned. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  above  written. 

[Seal]  WILLIAM  A.  GILMORE, 

Notary  Public  in  and  for  the  District  of  Alaska, 
Residing  at  Nome.     [44] 

Exhibit  *'B"  [to  Answer  of  J.  J.  Cole  to  Petition  of 
Frank  H.  Waskey— Deed,  Dated  June  11,  1909, 
J.  J.  Chambers  and  J.  J.  Cole,  etc.] 

THIS  INDENTURE,  made  and  entered  into  this 
11th  day  of  June,  1909,  by  and  between  J.  J.  Cham- 
bers of  Nome,  Alaska,  party  of  the  first  part,  and 
J.  J.  Cole,  trustee  of  the  same  place,  party  of  the  sec- 
ond part, 

WITNESSETH,  that  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  one  (1) 
dollar  and  other  good  and  sufficient  considerations 
to  him  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
does  by  these  presents  grant,  bargain,  sell,  convey 
and  confirm,  and  quit-claim  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  all 
of  the  right,  title,  interest  and  estate  of  the  party  of 
the  first  part  in  and  to  the  following  described  prop- 
erty : 

An  undivided  one-half  (I/2)  interest  in  and  to  that 
certain  placer  mining  claim  known  and  designated  as 
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No.  5I/2  Little  Creek,  a  tributary  of  Anvil  Creek,  in 
the  Cape  Nome  Recording  District,  District  of 
Alaska,  said  claim  being  a  bench  claim,  adjoining  on 
the  east  side  of  No.  5  Below  on  said  Little  Creek; 

Also,  an  undivided  one-half  (%)  interest  in  and  to 
that  certain  placer  mining  claim  known  and  desig- 
nated as  the  BON  VOYAGE  situated  and  located 
about  fifteen  hundred  (1500)  feet  in  a  southerly 
direction  from  No.  3  Below  on  Newton  Gulch,  a  tribu- 
tary of  Dry  Creek,  in  the  said  Cape  Nome  Recording 
District,  District  of  Alaska. 

TOGETHER  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  judgments,  rents, 
issues,  and  profits  therefrom,  and  all  damages  apper- 
taining thereto,  now  of  record,  or  otherwise. 

TO  HAVE  AND  TO  HOLD,  all  and  singular,  the 
said  premises,  [45]  together  with  the  appurte- 
nances, unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  as  Trustee,  in  accordance  with  a 
memorandum  of  agreement  of  even  date  heremth, 
expressing  the  terais  of  said  trust. 

IN  WITNESS  WHEREOF,  the  said  party  of  the 
first  party  has  hereunto  set  his  hand  and  seal  the 
day  and  year  above  written. 

J.  J.  CHAMBERS.     (Seal) 
Signed,  sealed  and  delivered  in  presen^^e  of : 

WILLIAM  A.  GILMORE. 
C.  G.  COWDEN. 
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United  States  of  America, 
District  of  Alaska, — ss. 

THIS  IS  TO  CERTIFY,  that  on  this  11th  day  of 
June,  1909,  before  me  the  undersigned,  a  Notary 
Public  in  and  for  the  District  of  Alaska,  personally 
appeared  the  within  named  J.  J.  CHAMBERS,  who 
executed  the  foregoing  instrument,  and  acknowl- 
edged to  me  that  he  executed  the  same  freely  and 
voluntarily,  for  the  uses  and  purposes  therein  men- 
tioned. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  above  written. 

[Seal]  WILLIAM  GILMORE, 

Notary  Public  in  and  for  District  of  Alaska,  Resid- 
ing at  Nome.     [46] 

Exhibit  "C"  [to  Answer  of  J.  J.  Cole  to  Petition  of 
Frank  H.  Waskey — Order  Directing  Miners  & 
Merchants'  Bank  of  Nome  to  Pay  Plaintiff  Cer- 
tain Money,  etc.] 

In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

No.  1629. 
.7.  J.  CHAMBERS, 

Plaintiff, 

vs. 
ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
PRANK  H.  WASKEY, 

Defendants. 
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This  matter  coming  on  for  hearing  this  29th  day 
of  October,  1909,  upon  the  application  of  plaintiff 
for  an  order  directing  the  Miners  &  Merchants'  Bank 
of  Nome,  Alaska,  to  pay  to  the  plaintiff  all  moneys 
received  and  held  by  it  from  the  gold-dust  taken 
from  the  Bon  Voyage  Placer  Claim,  the  claim  in 
controversy  in  the  above-entitled  action,  to  apply  on 
the  plaintiff's  judgment  in  the  above-entitled  action; 
and  it  appearing  to  the  Court  from  the  records  and 
files  of  this  case  that  certain  amounts  of  gold-dust 
were  heretofore  deposited  with  the  Miners  &  Mer- 
chants' Bank,  of  Nome,  Alaska,  and  subsequently 
by  order  of  this  Court  reduced  to  money  and  held  by 
said  Miners  &  Merchants'  Bank,  subject  to  the  fur- 
ther order  or  orders  of  this  Court  in  this  action ;  and, 
it  further  appearing  to  the  Court  from  the  records 
of  the  case  that  on  the  12th  day  of  October,  1907,  a 
judgment  was  entered  in  this  case,  decreeing  and  di- 
recting the  said  Miners  &  Merchants'  Bank  to  pay 
the  said  money  so  held  to  the  plaintiff  to  apply  upon 
said  judgment,  and  that  thereafter  a  stay  of  exe- 
cution was  granted  in  the  above-entitled  action,  stay- 
ing the  payment  of  the  same ;  and,  it  further  appear- 
ing to  the  Court  that  on  the  28th  day  [47]  of 
October,  1909,  the  mandate  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  has  been  duly  filed  with 
the  Clerk  of  the  above-entitled  court,  affirming  the 
said  judgment  and  decree  of  October  12th,  1907 ;  and, 
it  further  appearing  to  the  Court  that  plaintiff  is 
entitled  to  the  said  money  now  held  by  said  Miners 
&  Merchants'  Bank  under  the  stipulations  and  orders 
heretofore  signed  and  filed  in  this  action;  and  the 
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Court  being  otherwise  fully  advised  in  the  premises: 
NOW  OEDERS  AND  DIRECTS  that  said  Min- 
ers &  Merchants'  Bank  of  Nome,  Alaska,  pay  to  the 
plaintiff  to  apply  on  the  said  judgment  all  sum  or 
sums  of  money  received  and  held  b}^  it  under  the 
stipulations  and  orders  of  the  above-entitled  court 
heretofore  signed  and  tiled,  said  sum  or  sums  of 
money  so  to  be  paid  to  plaintiff  to  apply  on  the  said 
judgment  of  October  12th,  1907,  in  this  action. 
Done  in  open  court,  this  29th  day  of  October,  1909. 

ALFRED  S.  MOORE, 

District  Judge. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al..  De- 
fendants. Answer  of  J.  J.  Cole  to  Petition  of  Frank 
H.  Waskey.  Filed  in  the  Ofi&ce  of  the  Clerk  of  the 
District  Court  of  Alaska,  Second  Division,  at  Nome. 
Sep.  3,  1912.  John  Sundback,  Clerk.  By  J.  A.  B., 
Deputy.  William  A.  Gilmore,  Attorney  at  Law, 
Nome,  Alaska,  Attorney  for  .     [48] 
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No.  1629. 
J.  J.  CHAMBERS, 

vs. 
ANDREW  EADIE  et  al.. 


Plaintiff, 


Defendants. 
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Answer  of  William  A.  Gilmore  Intervener,  to  the 

Petition  of  Defendant  Frank  H.  Waskey. 
Comes  now  William  A.  Gilmore,  intervenor,  and 
upon  leave  of  Court  first  had  and  obtained,  files  and 
submits  to  the  Court  his  answer  to  the  petition  of 
the  defendant  Frank  H.  Waskey,  as  follows: 

I. 
Admits  the  allegations  of  paragraph  I. 

II. 
Answering  paragraphs  II  and  III  he  alleges  that 
there  was  deposited  with  the  Miners  &  Merchants' 
Bank,  under  stipulation  in  the  above-entitled  action, 
the  sum  of  $14,484.30  deposited  in  a  certificate  of  de- 
posit payable  to  the  order  of  the  U.  S.  District  Court. 

in. 

Admits  the  allegations  of  paragraphs  IV  and  V  of 
said  petition. 

IV. 

Answering  paragraph  VI  he  denies  each  and  every 
allegation  therein  contained  and  the  whole  thereof. 
[49] 

V. 

He  denies  each  and  every  allegation,  matter  and 
thing  contained  in  paragraph  VII,  except  that  he 
admits  that  the  said  J.  J.  Cole  is  a  resident  of  the 
City  of  Nome  and  manager  of  the  Miners  &  Mer- 
chants' Bank,  and  within  the  jurisdiction  of  the 
Court. 

VI. 

Answering  paragraphs  VIII  and  IX  he  denies 
that  petitioner  is  entitled  to  an  order  of  the  Court,  or- 
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dering  and  directing  the  said  J.  J.  Cole  to  pay  over 
and  deliver  any  of  the  funds  or  money  now  in  his 
possession  belonging  to  the  plaintiff,  into  the  registry 
of  the  Court. 

And  as  an  affirmative  answer  and  defense  this  an- 
swering defendant  alleges : 

I. 

That  on  and  prior  to  the  29th  day  of  October,  1909, 
the  Merchants  S  Miners'  Bank  of  Nome,  held  in 
escrow  the  sum  of  $14,484.30  under  certain  stipula- 
tions in  the  above-entitled  action,  proceeds  of  cer- 
tain gold-dust,  which  said  amount  was  evidenced  by 
a  certificate  of  deposits  payable  to  the  order  of  the 
U.  S.  District  Court ;  that  on  said  29th  day  of  Octo- 
ber, 1909,  this  answering  defendant,  as  attorney  for 
the  plaintiff,  J.  J.  Chambers,  procured  a  certain  writ- 
ten order  from  the  judge  of  the  above-entitled  court, 
a  copy  of  said  order  being  annexed  as  Exhibit  "C" 
to  the  answer  of  defendant  J.  J.  Cole  herein;  and 
thereafter,  on  said  date,  this  answering  defendant 
took  the  said  order  to  the  Miners  &  Merchants '  Bank 
at  Nome,  and  presented  the  same  to  the  bank  and 
thereupon  the  said  bank  cancelled  said  certificate  of 
deposit  and  paid  the  said  sum  of  $14,484.30  to  the 
credit  of  plaintiff,  J.  J.  Chambers.     [50] 

II. 

That  on  or  about  the  11th  day  of  June,  1909,  the 
plaintiff,  J.  J.  Chambers,  for  the  use  and  benefit  of 
J.  S.  Mcintosh,  John  J.  Meyers,  W.  J.  Eowe  and 
Wm.  McManus,  sureties  on  a  certain  undertaking, 
entered  into  an  agreement  and  deed  of  trust  with  one 
J.  J.  Cole,  one  of  the  answering  defendants  herein, 
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wherein  it  was  agreed  that  the  said  J.  J.  Cole,  as 
trustee  for  said  bondsmen,  should  hold  certain  real 
property  and  moneys  to  secure  the  payment  of  any 
damages  that  might  occur  by  reason  of  the  giving 
of  said  bond;  that  the  said  deed  and  agreement  of 
trust  are  set  out  as  Exhibits  "A"  and  "B"  to  an- 
swer of  said  J.  J.  Cole  herein. 

III. 

That  after  the  said  29th  day  of  October,  1909,  the 
said  J.  J.  Chambers  deposited  with  the  said  J.  J. 
Cole,  as  such  trustee,  the  sum  of  $11,106.00  and  there- 
after, on  different  dates,  said  J.  J.  Cole  received  from 
the  property  mentioned  in  said  trust  deed  several 
sums  of  money  amounting  in  all  to  the  sum  of  over 
nineteen  thousand  dollars,  all  of  which  said  moneys 
the  said  J.  J.  Cole  holds  under  the  terms  and  agree- 
ments of  said  trust. 

IV. 

That  thereafter  and  on  or  about  the  11th  day  of 
March,  1910,  this  answering  defendant  caused  to  be 
issued  a  writ  of  attachment  and  garnishment  in  the 
case  of  William  A.  Gilmore,  plaintiff,  vs.  J.  J.  Cham- 
bers, defendant,  wherein  all  of  said  funds  held  by 
the  said  J.  J.  Cole  as  trustee  were  garnished,  and  the 
said  J.  J.  Cole  now  holds  all  of  said  funds  subject 
to  the  garnishment  of  this  answering  defendant  in 
said  action.     [51] 

V. 

That  thereafter  the  said  funds  were  again  gar- 
nished in  the  case  of  Cornelius  D.  Murane,  plaintiff, 
vs.  J.  J.  Chambers,  and  in  the  case  of  Ira  D.  Orton, 
plaintiff,  vs.  J.  J.  Chambers,  defendant,  all  of  said 
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actions  in  which  said  garnishment  proceedings  were 
had  were  in  the  above-entitled  court,  and  were  be- 
gun, and  the  garnishment  proceedings  had  prior  to 
the  motion  and  order  to  show  cause  filed  herein  by 
petitioner,  Frank  H.  Waskey. 

VI. 

That  if  the  said  money  or  any  part  thereof  is 
paid  into  the  registry  of  the  Court,  the  security  of 
said  bondsmen  w^ill  be  impaired  and  great  injustice 
will  occur  to  the  attaching  creditors  above  named; 
that  answering  defendant  is  informed,  and  knows  it 
to  be  a  fact,  that  the  plaintiff,  J.  J.  Chambers  is 
entitled  to  a  large  sum  of  money  from  the  defendant, 
Frank  H.  Waskey,  for  royalties  from  the  ground 
in  controversy  in  the  above-entitled  action,  and  that 
the  said  plaintiff,  J.  J.  Chambers,  has  succeeded  to 
the  right  of  the  defendant  Andrew  Eadie  therein 
by  deed,  and  has  a  good  and  valid  defense  to  any 
action  at  law  for  any  claiiji  or  demand  on  behalf  of 
the  said  Frank  H.  Waskey,  for  any  and  all  sums 
claimed  to  be  due  him  from  the  said  Chambers. 

And  for  a  second  affirmative  defense  and  answer  to 
the  petition  of  said  Frank  H.  Waskey,  this  answer- 
ing defendant  alleges  that  the  Court  is  without  juris- 
diction and  has  not  jurisdiction  in  the  above-entitled 
action  to  grant  the  relief  prayed  for  in  the  motion 
and  petition  of  said  Frank  H.  Waskey. 

WILLIAM  A.  GILMORE, 
Intervenor  and  Answering  Defendant.     [52] 
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United  States  of  America, 
District  of  Alaska, — ss. 

William  A.  Gilmore,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  answering  defendant  named  in  the 
above  and  foregoing  answer;  that  he  has  read  the 
same  and  knows  the  contents  thereof  and  the  same 
is  true  as  he  verily  believes. 

WILLIAM  A.  GILMORE, 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
September,  A.  D.  1912. 

[Notarial  Seal]  L.  W.  HAYDEN, 

Nectary  Public  in  and  for  the  District  of  Alaska. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiif ,  vs.  Andrew  Eadie  et  al..  Defend- 
ants. Answer  of  William  A.  Gilmore,  Intervener,  to 
the  Petition  of  Defendant  Frank  W.  Waskey.  Filed 
in  the  Office  of  the  Clerk  of  the  District  Court  of 
Alaska,  Second  Division,  at  Nome.  Sep.  3,  1912. 
John  Sundback,  Clerk.  By  J.  A.  B.,  Deputy.  Will- 
iam A.  Gilmore,  Attorney  at  Law,  Nome,  Alaska, 
Attorney  for .     [53] 


In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 
J.  J.  CHAMBERS, 

Plaintiff, 
vs. 
ANDREW  EADIE  et  al.. 

Defendants. 
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Reply  of  the  Defendant  Waskey  to  Answer  of  J.  J. 

Cole. 

Comes  now  Frank  Waskey,  one  of  the  defendants 
in  the  above-entitled  action,  and  for  reply  to  the  an- 
swer of  J.  J.  Cole,  which  said  answer  was  filed  herein 
on  the  3d  day  of  September,  1912,  admits,  denies  and 
alleges : 

1. 
As  to  the  allegation  contained  in  the  affirmative 
defense  of  said  J.  J.  Cole, — 

''that  upon  the  presentation  of  said  order,  the 
said  Miners  &  Merchants'  Bank,  cancelled  the 
said  certificate  of  deposit,  and  said  money  was 
placed  to  the  credit  of  the  plaintiff,  J.  J.  Cham- 
bers," 
this  defendant  denies  that  upon  the  cancellation  of 
said  certificate  of  deposit  said  money  was  placed 
to  the  credit  of  said  J.  J.  Chambers,  and  further  de- 
nies that  thereafter  the  said  Chambers  deposited  the 
same  with  said  J.  J.  Cole,  as  trustee  for  the  bondsmen 
named  in  said  answer,  and  denies  that  said  sum  of 
$11,106.00,  was  the  property  of  said  J.  J.  Chambers, 
but  in  this  behalf  defendant  alleges  that  when  said 
certificate  of    deposit  was  cancelled,  the    proceeds 
thereof  were  immediately  placed  in  a  new  certificate 
of  deposit,  payable   to   said  J.  J.  Cole,  as   trustee. 
[54] 

Defendant  Waskey  further  alleges  that  said  money 
in  the  possession  of  J.  J.  Cole,  as  trustee,  is  not  the 
property  of  said  J.  J.  Chambers,  and  as  to  the  at- 
tachments referred  to  in  said  answer  as  having  been 
levied  on  cases  entitled  William  A.  Gilmore,  Plaintiff, 
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versus,  J.  J.  ChamlDers,  Defendant,  and  Cornelius  D. 
Murane,  plaintiff,  versus,  J.  J.  Chambers,  Defendant, 
defendant  alleges  that  said  writs  of  attachment  were 
issued  in  certain  causes  wherein  said  Gilmore  and 
Murane  sued  to  recover  from  the  said  Chambers,  at- 
torney fees  in  this  and  other  actions,  and  that  said 
Gilmore  and  Murane  at  all  times  had  full  and  com- 
plete knowledge  of  the  rights  and  equities  of  the  de- 
fendant in  and  to  said  fund  of  $11,106.00. 

IRA  D.  ORTON, 
ALBERT  FINK, 
Attorneys  for  Defendant    Waskey. 

United  States  of  America, 
District  of  Alaska, — ss. 

Ira  D.  Orton,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  defendant, 
Frank  H.  Waskey,  in  the  above-entitled  action ;  that 
he  has  read  the  within  and  foregoing  reply,  and  be- 
lieves the  same  to  be  true. 

IRA  D.  ORTON. 

iSubscribed  and  sworn  to  before  me,  this  1th  day 
of  September,  1912. 

[Notarial  Seal]  J.  ALLISON  BRUNER, 

Notary  Public,  District  of  Alaska. 

[Endorsed] :  #1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  F.  H.  Waskey  et  al..  Defend- 
ant. Reply  to  Answer  of  J.  J.  Cole.  Filed  in  the 
Office  of  the  Clerk  of  the  District  Court  of  Alaska, 
Second   Division,    at   Nome.     Sep.  4,    1912.     John 
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Sundback,  Clerk.     By  J.  A.  B.,  Deputy.     Ira  D.  Or- 
ton,  Attorney  for  Deft.  Waskey.     [55] 


In  the  District  Court,  District  of  Alaska,  Second  Di- 
vision. 
J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE  et  al.. 

Defendants. 

Reply  to  the  Defendant  Waskey  to  Answer  of  the 
Intervenor,  William  A.  Gilmore. 

Comes  now  the  defendant,  Frank  H.  Waskey,  and 
for  reply  to  the  answer  of  William  A.  Gilmore,  in- 
tervenor herein,  admits,  denies  and  alleges: 

1. 

Replying  to  paragraph  one  of  the  affirmative  an- 
swer and  defense  of  said  William  A.  Gilmore,  the 
said  defendant,  Waskey,  denies  that  said  Miners  & 
Merchants'  Bank  upon  cancelling  the  certificate  of 
deposit  mentioned  in  said  paragraph,  placed  said 
sum  of  $14,484.30  to  the  credit  of  the  plaintiff,  J.  J. 
Chambers,  but,  on  the  contrary,  alleges  that  upon  the 
cancellation  of  the  said  certificate  of  deposit,  a  new 
certificate  of  deposit  was  immediately  issued  in  lieu 
thereof,  payable  to  J.  J.  Cole,  Trustee. 

2. 

Replying  to  paragraph  3  of  said  answer  and  de- 
fense of  said  intervenor,  William  A.  Gilmore,  said 
defendant  Waskey  denies  that  part  of  said  para- 
graph reading  as  follows: 
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''That  after  the  said  29th  day  of  October, 

1909,  the  said  J.  J.  Chambers  deposited  with 

the  said  J.  J.  Cole,  as  such  trustee,  the  sum  of 

$11,106.00," 

but,    on   the    contrary,    alleges    that    said   sum    of 

$11,106.00  was  turned  over  and  deposited  with  said 

J.  J.  Cole,  by  the  Miners  &  Merchants'  Bank  of 

Alaska.     [56] 

As  to  the  other  allegations  of  paragraph  3  of  said 
affirmative  answer,  defendant  Waskey  has  no  knowl- 
edge or  belief,  but  has  no  reason  to  disbelieve  the 
same. 

3. 
The  said  defendant  Waskey  admits  that  attach- 
ments were  issued  and  levied  as  alleged  in  paragraph 
4  of  said  affirmative  answer,  and  in  jDaragraph  5 
thereof,  but  in  that  behalf  defendant  Waskey  alleges 
that  said  William  A.  Gilmore  and  said  Cornelius  D. 
Murane  commenced  and  prosecuted  said  suits  re- 
ferred to  in  said  paragraphs  against  the  said  J.  J. 
Chambers  for  attorney  fees  alleged  to  be  due  from 
the  said  Chambers  to  them  for  services  in  this  and 
other  cases,  and  that  the  said  Gilmore  and  said 
Murane  had  at  all  times  full  and  complete  knowl- 
edge of  the  rights  and  equities  of  the  defendant 
Waskey  in  and  to  the  funds  in  controversy. 

4. 
Eeplying  to  paragraph  6  of  said  affirmative  an- 
swer and  defense,  defendant  Waskey  denies  each  and 
every  allegation  of  said  paragraph  6. 

5. 
Replying  to  the  second  affirmative  defense  and  an- 
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swer  of  said  intervenor,  William  A.  Gilmore,  defend- 
ant Waskey  denies  each  and  every  allegation  thereof. 

lEA  D.  ORTON, 
ALBERT  FINK, 
Attorneys  for  Defendant  Waskey.     [57] 

United  States  of  America, 
District  of  Alaska, — ss. 

Ira  D.  Orton,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  one  of  the  attorneys  for  the  defendant, 
Frank  H.  Waskey,  in  the  above-entitled  action;  that 
he  has  read  the  within  and  foregoing  reply  and  be- 
lieves the  same  to  be  true. 

IRA  D.  ORTON. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  September,  1912. 

[Notarial  Seal]  J.  ALLISON  BRUNER, 

Notary  Public,  District  of  Alaska. 

[Endorsed] :  #1629.  In  the  District  Court  for  the 
District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Frank  H.  Waskey  et  al..  Defend- 
ant. Reply  to  Answer  of  Intervenor  William  A. 
Gilmore.  Filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  of  Alaska,  Second  Division,  at  Nome. 
Sep.  4,  1912.  John  Sundback,  Clerk.  By  J.  A.  B., 
Deputy.  Ira  D.  Orton,  Attorney  for  Deft.  Waskey. 
[58] 
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[Minutes  of  Court— September  4,  1912.] 

7n  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

TERM  MINUTES,  Special  August,  1912,  Term, 
Beginning  August  15,  1912. 
Wednesday,  September  4,  1912,  at  10  A.  M. 
Court  convened  pursuant    to  adjournment,  Hon, 
THOMAS  R.  LYONS,  District  Judge,  presiding. 

Upon  the  convening  of  court  the  following  pro- 
ceedings were  had: 

1629. 
CHAMBERS 

vs. 
EADIE  et  al. 

Upon  motion  of  Mr.  Gilmore  the  stipulation  and 
order  of  October ,  1906,  providing  that  the  gold- 
dust  should  be  deposited  in  the  Miners  &  Merchants' 
Bank  were  considered  read  in  evidence,  to  be  marked 
Respondent's  and  Intervenor's  Exhibits  Nos.  4  and 
5. 

This  closing  the  testimony,  argument  was  made 
by  the  attorneys  for  the  respective  parties.  At  the 
close  of  the  argument,  Mr.  William  A.  Gilmore,  on 
behalf  of  himself  as  intervenor,  was  granted  leave  to 
introduce  further  testimon3\ 

Thereupon  court  adjourned  until  2  P.  M.  to-day. 
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2  P.M. 

1629. 
CHAMBERS 

vs. 
EADIE  et  al.       * 

Upon  motion  of  Mr.  William  A.  Gilmore,  the  hear- 
ing on  the  order  to  show  cause  ^Yas  reopened  mthout 
objection,  on  the  part  of  petitioner. 

William  A.  Grilmore  was  recalled  on  behalf  of  in- 
tervenor.  A  writ  of  attachment,  filed  April  2,  1910, 
in  cause  No.  2154,  Gilmore  vs.  Chambers,  was  ad- 
mitted in  evidence,  without  objection,  and  marked 
Respondent's  and  Intervener's  Exhibit  No.  6.  An 
alias  writ  of  attachment  in  cause  No.  2154,  Gilmore 
vs.  Chambers,  was  admitted  in  evidence,  without  ob- 
jection, and  marked  Respondent's  and  Intervenor's 
Exhibit  No.  7.  Mandate  of  the  Circuit  Court  of  Ap- 
peals, filed  in  this  court,  August  23,  1912,  in  the  case 
of  Gilmore  vs.  Chambers,  No.  2154,  was  considered 
read  in  evidence;  also  the  execution  issued  in  cause 
No.  2154,  Gilmore  vs.  Chambers,  on  August  30,  1912, 
was  considered  read  in  evidence. 

The  minutes  of  the  Court  in  cause  No.  2154,  Gil- 
more vs.  Chambers,  found  on  page  571,  Volume  13, 
Journal  of  this  Court,  were  in  evidence,  without  ob- 
jection. 

Mr.  G.  J.  Lomen,  on  behalf  of  respondent,  offered 
in  evidence  Judgment  in  cause  No.  2375,  Murane  vs. 
Chambers,  which  was  admitted  in  evidence,  without 
objection,  and  marked  Respondent's  Exhibit  No.  8. 
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This  closing  the  evidence  in  the  case,  the  matter 
was  submitted  to  the  Court  for  its  decision.     [59] 


In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

No.  1629. 
J.  J.  CHAMBERS, 

Plaintiff, 
vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 
W.  A.  GILMORE, 

Intervenor. 
J.  J.  COLE, 

Trustee. 

Findings  of  Fact  and  Conclusions  of  Law. 

This  matter  having  come  on  for  hearing  on  the 
petition  of  Frank  H.  Waskey,  one  of  the  defendants 
herein,  for  an  order  directing  J.  J.  Cole  to  show  cause 
why  the  said  Cole  should  not  pay  over  and  deliver 
to  the  Clerk  of  this  Court,  to  be  deposited  in  the  reg- 
istry of  the  court,  the  sum  of  Eleven  Thousand  One 
Hundred  and  Six  Dollars  now  held  b}"  the  said  Cole 
as  trustee  for  the  plaintiff  herein;  and  the  Court  hav- 
ing heretofore  issued  an  order  requiring  the  said 
Cole  on  the  3d  day  of  September,  1912,  at  the  court- 
house in  Nome,  Alaska,  to  appear  and  show  cause 
why  he  should  not  be  required  to  pay  the  sum  of 
Eleven  Thousand  One  Hundred  and  Six  Dollars, 
which  he  then  and  there  held  as  trustee  for  the  plain- 
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tiff  herein,  to  the  Clerk  of  this  Court  to  be  held  iu 
the  registr}^  of  the  court  until  the  final  determina- 
tion of  this  action;  and  the  said  J.  J.  Cole  having  ap- 
peared on  said  day  and  answered  said  order  to  show 
cause;  and  W.  A.  Gilmore  having  also  appeared  and 
answered  said  petition;  and  the  Court  thereafter 
having  heard  the  testimony  of  said  petitioner,  said 
J.  J.  Cole  and  said  intervenor;  and  having  heard 
argument  of  counsel,  and  having  thereafter  taken 
the  said  matter  under  advisement;  and  the  Court, 
being  now  fully  advised  in  the  premises,  finds :     [60] 

FINDINGS  OF  FACT. 

That  under  and  by  virtue  of  the  stipulation  made 
by  the  parties  in  the  above-entitled  action  the  sum 
of  Fourteen  Thousand  Four  Hundred  and  Eighty- 
four  Dollars  and  Thirty  Cents,  in  gold-dust,  was  paid 
into  the  registry  of  the  Court,  to  be  held  there  until 
the  final  determination  of  the  action; 

That  thereafter,  by  order  of  this  Court  based  upon 
a  stipulation  of  all  of  the  parties  to  this  action,  the 
said  gold-dust  was  thereafter  delivered  to  the  Miners 
&  Merchants'  Bank  of  Nome,  Alaska,  and  the  said 
Miners  &  Merchants'  Bank  was  authorized  by  an 
order  of  this  Court  to  ship  the  same  to  the  assay  office 
at  Seattle,  Washington,  for  the  purpose  of  reducing 
the  same  to  its  actual  money  value; 

That  thereafter,  and  in  accordance  with  said  order, 
the  said  Miners  &  Merchants'  Bank  at  Nome,  Alaska, 
gave  its  certificate  of  deposit  to  the  District  Court 
for  said  sum,  to  wit:  Fourteen  Thousand  Four  Hun- 
dred and  Eighty-four  Dollars  and  Thirty  Cents,  the 
same  being  the  money  value  of  said  gold-dust. 


vs.  Frank  H.  Waskey.  69 

That  thereafter  the  plaintiff  herein  procured  judg- 
rnent  in  this  cause  against  the  defendants,  and  each 
of  them,  for  a  certain  interest  in  the  mining  claim  in 
controversy,  known  as  the  Bon  Voyage,  and  also  a 
money  judgment  against  the  defendants,  and  each 
of  them,  for  the  sum  of  Twenty  Thousand,  Four  Hun- 
dred and  Forty-one  Dollars  and  Eighty-three  Cents, 
which  judgment  pro^dded  that  the  said  money  in  the 
possession  of  said  Miners  &  Merchants'  Bank  be  ap- 
plied on  said  judgment; 

That  thereafter  the  defendants  herein  duly  prose- 
cuted a  writ  of  error  from  said  judgment  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  filed 
their  supersedeas  bond  for  the  purpose  of  staying 
execution  of  said  judgment; 

That  thereafter,  and  in  July,  1909,  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  affirmed  the 
judgment  of  this  Court;     [61] 

That  thereafter,  and  before  any  certiorari  proceed- 
ings had  been  prosecuted  by  the  defendants  from 
the  judgment  of  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  the  Supreme  Court  of  the 
United  States,  the  plaintiff  herein  enforced  the  pay- 
ment of  a  certain  portion  of  said  judgment  by  having 
said  fund  in  the  Miners  &  Merchants '  Bank  applied 
on  said  judgment; 

That  thereafter  the  plaintiff  herein  used,  for  the 
pajTuent  of  certain  debts  of  his,  a  certain  portion  of 
said  fund  so  collected  and  deposited  the  remainder 
with  the  said  J.  J.  Cole  as  his  trustee  and  directed 
the  said  J.  J.  Cole  to  hold  the  same  as  plaintiff's  trus- 
tee for  the  purpose  of  securing  certain  persons  who 
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had  signed  a  bond,  with  the  plaintiff  herein,  as  sure- 
ties in  another  action  entitled  Chambers  v.  LaFarge, 
et  al.; 

That  thereafter  the  defendants  herein  prosecuted 
certiorari  proceedings  from  the  said  judgment  of  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  and 
procured  a  reversal  of  the  judgment  of  that  court 
and  the  judgment  of  this  Court  in  this  cause; 

That  the  Supreme  Court  of  the  United  States  after 
reversing  said  cause,  remanded  the  same  to  this 
Court  for  a  new  trial; 

That  after  the  affirmance  of  the  judgment  of  this 
Court  in  this  cause  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  before  the  same  was  re- 
versed by  the  Supreme  Court  of  the  United  States, 
the  intervenor  herein  commenced  an  action  in  this 
Court  against  the  plaintiff  herein  and  sued  out  a  writ 
of  attachment  and  garnished  all  of  said  fund  in  the 
hands  of  said  J,  J.  Cole ; 

That  the  principal  portion  of  the  claim  upon  which 
the  said  intervenor  based  said  action  against  the 
plaintiff  herein  was  for  compensation  claimed  to  be 
due  said  intervenor  from  the  plaintiff  by  reason  of 
services  rendered  to  the  plaintiff  by  the  intervenor 
as  counsel  for  the  plaintiff  in  this  action;     [62] 

That  at  the  time  of  the  bringing  of  said  action  by 
the  intervenor  against  the  plaintiff  and  the  garnish- 
ing of  said  fund  in  said  action  the  said  intervenor 
had  full  knowledge  of  the  contingent  equity  which 
the  defendants,  and  each  of  them,  had  in  the  par- 
ticular fund  so  garnished. 
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Upon  the  foregoing  Findings  of  Fact,  the  Court 
concludes  as  matter  of  law: 

CONCLUSIONS  OF  LAW. 

That  the  petitioner  herein  is  entitled  as  against 
the  trustee,  the  intervenor,  and  the  persons  who 
signed  the  bond  with  the  plaintiff  as  principal,  in  the 
case  of  Chambers  v.  LaFarge,  et  al.,  to  an  order  re- 
quiring the  said  trustee  to  pay  the  said  fund  of 
Eleven  Thousand  One  Hundred  and  Six  Dollars  into 
the  registry  of  the  Court  to  abide  the  determination 
of  this  action,  or  the  further  order  of  this  Court. 

Done  in  open  Court  at  Ketchikan,  Alaska,  October 
15,  1912. 

TH0]\1AS  R.  LYONS, 
Judge  of  the  District  Court. 

[Endorsed]:  No.  1629.  In  the  District  Court  of 
the  United  States  for  the  Div.  No.  2  of  Alaska.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  De- 
fendants. W.  A.  Gilmore,  Intervenor.  J.  J.  Cole, 
Trustee.  Findings  of  Fact  and  Conclusions  of  Law. 
Filed  in  the  office  of  the  Clerk  of  the  District  Court 
of  Alaska,  Second  Division,  at  Nome.     Dec.  20,  1912. 

John  Simdback,  Clerk.     By ,  Deputy.     L. 

Vol.  10.     Orders  and  Judgments,  p.  60.     C.     [63] 
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In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

No.  1629. 
J.  J.  CHAMBERS, 


Plaintife, 


vs. 


ANDEEW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

W.  A.  GILMORE, 

Intervener. 
J.  J.  COLE, 

Trustee. 

Opinion. 

This  is  a  petition  by  Frank  H.  Waske}^  one  of  the 
defendants  in  the  above-entitled  action,  for  restitu- 
tion of  certain  moneys  collected  by  the  iDlaintiff 
herein  under  and  by  virtue  of  a  judgment  rendered 
heretofore  in  this  cause  by  this  Court  which  was  sub- 
sequently reversed  by  the  Supreme  Court  of  the 
United  States. 

The  verified  petition,  among  other  things,  alleges: 
That  heretofore,  to  wit,  and  prior  to  the  trial  of  the 
above-entitled  action,  a  certain  stipulation  was  en- 
tered into  between  the  plaintiff  above  named  and 
the  defendants,  wherein  and  whereby  it  was  stipu- 
lated and  agreed  that  in  lieu  of  the  issuance  of  an 
injunction  pendente  lite  twenty-five  per  cent  of  the 
gross  output  of  the  premises  in  controversy  in  this 
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action  be  placed  in  escrow  with  the  Miners  &  Mer- 
chants' Bank,  at  Nome,  Alaska,  to  await  the  final 
judgment  of  the  Court  herein;  that  in  pursuance  to 
said  stipulation  and  agreement  there  was  prior  to 
the  trial  of  the  above-entitled  action  deposited  with 
said  Miners  &  Merchants'  Bank,  by  the  defendants 
herein,  gold  of  the  value  of  over  Fourteen  Thousand 
Dollars;  that  after  the  deposit  of  said  gold-dust  and 
before  the  trial  of  the  above-entitled  action,  upon 
stipulation  of  the  parties  hereto,  the  Court  made 
[64]     and  entered  an  order  herein  as  follows: 

"On  reading  and  filing  the  foregoing  stipula- 
tion, it  is  hereby  ordered  that  the   Miners    & 
Merchants'  Bank  of  Alaska,  be  authorized    to 
cause  the  gold-dust  de]3osited  with  it  subject  to 
the  order  of  the  court  in  this  action,  to  be  melted, 
assayed  and  shipped  to  the  assay  office  in  Se- 
attle, Wiashington,  and  said  bank  is  hereby  di- 
rected   to  hold  the  proceeds    thereof,  less    the 
usual  charges,  subject  to  the  order  of  the  court." 
That  pursuant  to  said  order  the    said  Miners    & 
Merchants'  Bank  of  Alaska,  did,  prior  to  the  entry 
of  judgment  in  this  action,  melt,  assay  and  ship  said 
gold-dust  to  the  assay  office,  in  Seattle,  and   there- 
after held  the  proceeds  thereof   amounting  to  more 
than  Fourteen  Thousand  Dollars,  subject  to  the  or- 
der of  the  Court  in  this  action;  that  thereafter  the 
above-entitled  action  came  on  for  trial,  and    such 
proceedings  therein  were  had  that  a  judgment  there- 
in was  rendered  in  favor  of  the  plaintiff  and  against 
the  defendants,  which  said*  judgment,  among  other 
things,  provided  that  the  plaintiff,  J.  J.  Chambers, 


74  J.  J.  Cole  and  William  A.  Gilmore 

have  and  recover  of  and  from  the  defendants,  An- 
drew Eadie,  J.  Potter  Whittren,  and  Frank  H. 
Waskev,  and  each  of  them,  the  sum  of  Twenty  Thou- 
sand Four  Hundred  and  Forty-one  Dollars  and 
Eighty-three  Gents,  and  costs  and  disbursements  of 
action ;  the  said  judgment  further  provided  that  the 
Miners  &  Merchants'  Bank  of  Alaska  pay  into  the 
registry  of  this  court  to  the  Clerk  thereof,  to  be  ap- 
plied on  the  foregoing  judgment,  the  proceeds  of  the 
gold-dust  melted  and  assayed  under  the  order  of  the 
Court,  and  that  execution  might  issue  to  carry  said 
judgment  into  effect;  that  thereafter  the  enforce- 
ment of  said  judgment  was,  by  the  defendants  here- 
in, duly  superseded  by  the  execution  of  a  good  and 
sufficient  supersedeas  bond  in  due  form,  and  said 
cause  was  removed  into  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  by  writ  of 
error;  that  thereafter  on  the  6th  day  of  July,  1909, 
the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  made  and  entered  .its  judgment, 
affirming  the  judgment  of  said  District  Court  in 
[65]  this  action,  and  a  mandate  was  thereafter 
duly  issued  out  of  said  United  States  Circuit  Court 
of  Appeals  affirming  said  judgment  and  duly  filed 
in  this  Court;  that  thereafter,  and  prior  to  the  is- 
suance of  a  certain  writ  of  certiorari  hereinafter  re- 
ferred to,  the  said  Miners  &  Merchants'  Bank  of 
Alaska,  pursuant  to  said  judgment  and  order  of 
this  Court,  duly  paid  over  and  delivered  to  the  Clerk 
of  this  Court  the  proceeds  of  said  gold-d*ust,  and  the 
same  was  thereupon  deposited  in  the  registry  of  this 
Court,  and  thereupon  an  execution  w^as  duly  issued 
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on  said  judgment  and,  pursuant  to  said  execution 
and  said  order  of  this  Court,  the  whole  of  said  pro- 
ceeds were  paid  over  and  delivered  to  one  J.  J.  Cole 
iipon  the  written  order  of  the  plaintiff,  Chambers, 
who  duly  receipted  for  the  same ;  that  the  said  J.  J. 
Cole  now  has  in  his  possession,  as  your  petitioner  is 
informed  and  verily  believes,  the  identical  fund,  so 
paid  to  him  as  aforesaid,  or  a  large  portion  thereof, 
amounting,  as  petitioner  is  informed  and  believes,  to 
Eleven  Thousand,  One  Hundred  and  Six  Dollars,  more 
or  less;  that  said  J.  J.  Cole  is  a  resident  of  the  city  of 
Nome,  District  of  Alaska,  being  manager  of  the  Min- 
ers &  Merchants'  Bank  of  Alaska,  and  is  now  within 
the  jurisdiction  of  this  Honorable  Court,  and  said 
J.  J.  Cole  is  still  holding  said  part  of  said  fund  as 
the  trustee  for  said  Chambers  under  an  express 
trust;  that  after  the  proceeds  of  said  gold  had  been 
so  paid  over  to  the  said  J.  J.  Cole,  such  proceedings 
were  had  in  the  Supreme  Court  of  the  United  States 
that  this  cause  was  removed  to  the  Supreme  Court 
of  the  United  States  b}"  writ  of  certiorari,  and  there- 
after on  the  13th  day  of  May,  1912,  the  said  Su- 
preme Court  of  the  United  States  made  and  entered 
its  judgment  reversing  this  cause  and  remanding 
the  same  to  this  Court  for  further  proceedings  not 
inconsistent  with  the  judgment  and  opinion  of  said 
Supreme  Court,  and  the  mandate  of  said  Supreme 
Court  so  reversing  and  remanding  said  cause  was 
filed  in  this  court  on  the  28th  [66]  day  of  Au- 
gust, 1912;  that  this  defendant  is  advised  and  be- 
lieves that  he  is  entitled  to  an  order  forthwith  order- 
ing and  directing  the  said  J.  J.  Cole  to  pay  over 
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and  deliver  said  money  so  received  by  him  from  the 
registry  of  this  court,  back  into  said  registry  to 
await  the  final  determination  of  this  action,  and  to 
be  held  subject  to  the  order  of  this  Court. 

To  the  petition  said  J.  J.  Cole  answered  admit- 
ting substantially  all  the  allegations  of  the  petition 
excepting  that  after  the  bullion  had  been  converted 
into  money  it  was  ever  paid  into  the  registry  of  the 
Court;  but,  on  the  contrary,  alleging  that  the  same 
was  paid  over  under  the  judgment  entered  in  said 
cause  in  this  court  to  the  plaintiff  herein;  and  fur- 
ther alleging  that  all  of  said  money  was  thereafter 
deposited  by  the  plaintiif  with  said  Cole  as  trus- 
tee to  be  held  b_y  him  as  such  trustee  to  protect 
certain  sureties  who  had  executed  an  injunctional 
bond  as  sureties  in  another  action  wherein  plaintiff 
herein  was  plaintiff.  Said  answer  further  alleges 
that  said  siun,  together  with  other  property,  has 
been  heretofore  attached  and  garnished  by  garnish- 
ment proceedings  in  two  actions,  one  by  W.  A.  Gril- 
more  against  the  plaintiff  herein,  and  the  other  by 
C.  D.  Murane  against  the  plaintiff  herein. 

The  intervenor,  W.  A.  Gilmore,  filed  an  answer 
in  intervention  to  the  petition  of  Waskey,  which  is 
substantial! V  identical  with  the  answer  of  J.  J.  Cole. 
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APPEARANCES. 
J.  J.  CHAMBERS,  Plaintiff,  in  propria  per- 
sona; 

IRA  D.  ORTON  and  ALBERT  FINK,  for  the 
Defendants ; 

W.  A.  GILMORE,  Intervener,  in  propria  per- 
sona; 

W.  A.  GILMORE,  for  J.  J.  Cole,  Trustee. 

L.    G.    LOMAN,  for  C.  D.  Murane,    Attaching 
Creditor; 
LYONS,  Judge  of  the  District  Court.     [67] 

The  said  trustee  and  the  intervenor  insist: 

First:  That  the  Court  is  without  jurisdiction 
in  this  proceeding  to  grant  the  relief  prayed  for  in 
the  petition  for  the  reason  that  a  sumnnary  proceed- 
ing of  this  character  can  under  no  circumstances 
be  maintained  under  our  law. 

Second:  That  the  evidence  fails  to  show  that 
the  fund  now^  in  the  hands  of  said  trustee  is  the  same 
fund  that  was  collected  by  the  plaintiff  in  this  ac- 
tion on  his  judgment  against  the  defendants  herein. 

Third:  That  the  said  intervenor  And  the  said  C. 
D.  Murane,  having  attached  and  garnished  said  fund, 
are,  under  the  Alaskan  statute,  in  the  position  of 
innocent  purchasers  for  value  without  notice  and, 
therefore,  have  a  prior  claim  to  the  fund  in  con- 
troversy, and  that,  even  though  summary  proceed- 
ings may  be  maintainable  against  a  party  to  the 
record  after  the  reversal  of  the  judgment,  such  pro- 
ceedings cannot  be  maintained  against  strangers  to 
the  record. 
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Fourth:  That  the  said  trustee  is  holding  said 
fund  to  secure  certain  sureties  on  an  injunctional 
bond  with  the  plaintiff  Chambers  as  principal  and 
that  said  sureties  are  still  liable  on  said  bond  and 
have  not  been  made  parties  to  this  proceeding. 

The  first  contention  made  by  trustee  and  the  in- 
tervenor  is  not  tenable. 

"Both  under  the  common  law  and  by  statute 
in  most  jurisdictions  a  party  entitled  to  resti- 
tution ma}^  obtain  it  by  a  summary  proceeding 
in  the  same  suit  without  resorting  to  a  new  one 
for  that  purpose,  and  on  the  granting  of  the 
motion  for  restitution  it  becomes  a  part  of  the 
judgment  and  the  amount  can  be  collected  by 
execution,  although  its  enforcement  is  not  con- 
fined to  this  means  alone." 

3  Oyc.  467,  468,  and  cases  cited;  Reynolds  vs. 
Harris,  76  Am.  Dec.  459;  Orke  vs.  McManus, 
129  N.  W.  68,  at  page  70;  First  National  Bank 
of  Fort  Scott  vs.  Elliott,  55  Pac.  880;  McFadden 
vs.  Swinerton,  36  Ore.  336,  at  page  355.     [68] 

"Where  the  record  itself  shows  the  payment 
of  the  judgment  the  party  may  have  restitution 
without  a  scire  facias;  but  where  the  facts  do 
not  appear  of  record  a  scire  facias  or  some  pro- 
ceeding of  that  nature  is  necessary." 
3  Cyc.  468,  and  cases  cited. 
The  proceeding  here  is  in  the  nature  of  a  common- 
law  scire  facias,  that  is,    a  citation  to  the  party  who 
collected  money  on  the  judgment,  which  was  after- 
wards reversed,  to  show  cause  why  he  should  not  be 
compelled  to  either  pay  the  money  to  the  other  party 
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to  tlie  action  or  into  the  registry  of  the  Court  to 
abide  the  determination  of  the  action  on  a  new  trial 
which  has  been  directed  by  the  appellate  court.  To 
the  same  effect  see  McFadden  v.  Swinerton,  supra, 
where  many  authorities  sustaining  this  proceeding 
are  cited. 

Referring  now  to  the  second  contention  insisted 
upon  by  the  trustee  and  the  intervenor,  to  wit,  that 
the  fund  which  petitioner  seeks  to  have  paid  by  the 
trustee  into  the  registry  of  the  Court  is  not  the  same 
fund  that  was  collected  by  the  plaintiff  Chambers 
on  the  judgment  rendered  in  this  Court,  which  was 
thereafter  reversed  by  the  Supreme  Court  of  the 
United  States.  The  evidence  in  this  matter  is  sub- 
stantially undisputed  and  shows  that  certain  gold- 
dust  was,  by  stipulation  between  the  parties,  held  in 
registry  of  the  Court  to  abide  the  determination  of 
the  action ;  that  thereafter  by  order  of  the  Court  and 
upon  stipulation  the  said  dust  was  converted  into 
money  and  deposited  with  the  Miners  &  Merchants' 
Bank  of  N'ome,  Alaska,  who  issued  to  the  District 
Court  a  certificate  of  deposit  therefor;  that  there- 
after, upon  the  affirmance  of  the  judgment  of  this 
Court  by  the  Circuit  Court  of  Appeals  and  before 
a  writ  of  certiorari  had  been  sued  out  from  the  judg- 
ment entered  in  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  the  said  Miners  &  Merchants'  Bank, 
under  the  order  of  this  Court,  paid  to  the  plaintiff 
herein  all  of  said  fund  which  had  theretofore  been 
held  in  the  registry  of  the  Court ;  that  thereafter  the 
said  plaintiff  Chambers  withdrew  [69]  from  said 
bank  a  certain  portion  of  said  fund,  leaving  a  bal- 
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ance  of  $11,106.00;  that  thereafter  and  in  October, 
1909,  the  said  Chambers  delivered  said  sum  last  men- 
tioned to  said  trustee  in  trust  to  secure  certain  par- 
ties who  had  signed  an  in  junctional  bond  as  sureties 
at  the  instance  of  said  plaintiff  Chambers  in  the  case 
of  Chambers  v.  LaFarge  et  al.     It  is  true  that  there 
is  no  evidence  that  the  money  held  by  Cole  as  such 
trustee  is  the  identical  money  which  was  collected 
fromi  the  defendants  herein  by  the  plaintiff   under 
and  by  virtue  of  the  judgment  of  this  Court  herein, 
but  the  evidence  conclusively  shows  that  it  is  a  por- 
tion of  the  same  fund;  that  is,  that  the  credit  which 
was  given  to  the  District  Court  by  virtue  of  the  cer- 
tificate of  deposit  given  to  this  Court  by  the  Miners 
&   Merchants'   Bank,   heretofore   referred   to,   was 
merely  transferred  from  the  Court  to  the  plaintiff 
by  the  enforcement  of  the  judgment  and  thereafter 
from  the  plaintiff  to   his  trustee  Cole.     Can   it   be 
seriously  contended,  if  that  fund  were  now  in  the 
Miners  &  Merchants'  Bank  to  the  credit  of  Cham- 
bers, it  would   not  be  subject  to  the  order  of   this 
Court  when  such  order  of  the  Court  is  properly  in- 
voked by  petition  of  defendants  herein?    The  law 
does  not  require  in  proceedings  for  restitution  for 
the  payment  and  delivery  of  money  that  it  must  be 
the  identical  m'oney  which  was  taken  from  the  other 
party  to  the  action  under  and  by  virtue  of  a  judg- 
ment which  was  thereafter  reversed,  but  it  is  suffi- 
cient to  satisfy  the  demand's  of  the  law  if  it  is  the 
same  fund;   and,   in   fact,   if  the  proceeding   were 
against  a  party  to  the  action  it  would  not  be  neces^ 
sary  to  show  that  it  was  even  the  same  fund,  but  the 
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Court  couldj  and  should  order  the  party  who  had 
profited  hy  a  judgment  subsequently  reversed  to  pay 
back  into  the  registry  of  the  Court,  or  to  the  other 
party,  as  the  circumstances  of  the  case  might  war- 
rant, the  amount  of  money  which  he  had  collected 
under  and  by  virtue  of  such  judgment.  Bills  vs. 
Schlip,  127  Fed.  103;  In  re  Howard,  130  Fed.  1004; 
In  re  Howard,  135  Fed.  721.     [70] 

The  third  objection  of  the  trustee  and  the  inter- 
venor  to  the  granting  of  the  petition  herein  is  more 
serious.  The  facts,  however,  disclose  that  the  inter- 
venor  Gilmore  and  the  other  attaching  creditor,  C. 
D.  Murane,  were  attorneys  for  the  plaintiff  in  the 
above-entitled  action,  and  the  claim'  of  Murane, 
which  has  been  reduced  to  judgment  with  an  order  for 
the  sale  of  attached  property  including  the  fund  in 
controversy,  is  based  upon  a  claim  for  services  as 
attorney  rendered  the  plaintiff  Chambers  in  the 
above-entitled  action.  The  intervenor  testified  that 
a  portion  of  his  claim  under  which  the  garnishment 
was  made  is  for  attorney's  fees  for  services  rendered 
in  this  action.  What  amount  of  the  intervenor 's 
claim  is  for  services  in  this  action  does  not  appear, 
but  the  evidence  tends  to  show  that  the  greater  por- 
tion of  the  claim  is  for  services  rendered  the  plain- 
tiff Chambers  by  intervenor  as  counsel  in  this  par- 
ticular action.  C.  D.  Murane  filed  no  answer  to  the 
petition,  but  his  counsel,  L.  G.  Lomen,  appeared  with 
the  intervenor  and  stated  that  the  objections  to  the 
petition  urged  by  the  intervenor  were  substantially 
the  same  objections  that  would  be  made  by  Murane, 
and  the  evidence  tends  to  show  that  both  the  inter- 
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venoT  and  Muraue  have  tlie  same  standing  before 
the  Court,  except  tliat  the  testimony  tends  to  show 
that  a  portion  of  the  claim  of  the  intervenor  is  for 
services  rendered  the  plaintiff  by  intervenor  as 
counsel  in  other  cases. 

To  sustain  their  contention  that  they  have  a  su- 
perior claim  to  the  sum  in  controversy  over  the 
petitioner  even  though  the  fund  referred  to  may  be 
the  same  fund  realized  by  Chambers  from  the  judg- 
ment of  this  Court,  heretofore  referred  to,  the  at- 
taching creditors  invoke  section  151  of  the  Code  of 
Civil  Procedure  for  the  District  of  Alaska,  found  on 
page  174  of  Carter's  Annotated  Alaska  Codes,  which 
provides,  among  other  things,  as  follows :     [71] 

"From  the  date  of  the  attaclmient  until  it  be 
discharged,  or  the  writ  executed,  the  plaintiff  as 
against   third   persons  shall   be   deemed  a  pur- 
chaser in  good  faith  and  for  a  valuable  consider- 
ation of  the  property,  real  or  personal,  attached, 
subject  to  the  conditions  prescribed  in  the  next 
section  as  to  real  property." 
It  will  be  observed  that  the  statute  quoted  states 
that  the  plaintiff  as  against  third  persons  shall   be 
deemed  a  purchaser  in  good  faith  and  for  a  valuable 
consideration,  but  if  it  appears   that    the    plaintiff 
had  notice  of  prior  equities  he  cannot  be  deemed  an 
innocent    purchaser    for  value  without    notice.     It 
isn't  pleaded  nor   is  it  proved  that  these  attaching 
creditors  did  not  have  knowledge  of  the  contingent 
equity  which  the  defendants  had  in  the  money  which 
was  taken  under  the  judgment  in  this  action.     They 
were  attorneys  for  the  plaintiff  in  the  action;  ap- 
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peared  for  him  in  both  this  Court  and  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit ;  and  had  full 
knowledge  of  the  fact  that  a  certiorari  proceeding 
might  be  prosecuted  from  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  herein  to  the  Supreme  Court 
of  the  United  States;  in  fact,  at  the  time  Murane 
sued  out  his  attachment  the  judgment  of  this  Court 
and  of  the  Circuit  Court  of  Appeals  in  this  action 
had  been  reversed  by  the  Supreme  Court  of  the 
United  States.  In  re  Rhodes  vs.  McGarry,  19  Ore. 
222,  at  page  229,  the  Court  said: 

"The  only  ground  upon  which  they  claim  to 
be  purchasers  in  good  faith  and  for  a  valuable 
consideration  of  the  property  is  that  the  said 
proceedings  were  duly  instituted.  If  they  had 
purchased  the  block  from  McGarry  for  a  valu- 
able consideration  and  had  claimed  by  virtue  of 
such  purchase  a  right  to  it  to  the  exclusion  of  the 
equitable  title  which  the  appellant  had  therein 
they  would  have  been  compelled  to  allege  and 
prove  that  they  had  no  notice  whatever,  down 
to  the  time  of  the  actual  payment  of  the  consid- 
eration, of  any  such  title,  nor  of  the  circum- 
stances alleged  in  the  complaint  from  which 
such  notice  could  be  inferred;  and  then  they 
Avould  only  have  established  an  equity  in  them- 
selves equal  to  that  in  favor  of  the  appellant, 
although  their  having  the  legal  title  would  give 
them  a  superior  advantage.  The  legal  title, 
however,  without  being  coupled  with  an  equal 
equity  will  not  prevail  over  the  equitable  title. 
It  seems    to  me   that  notwithstanding  the  Ian- 
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giiage  of  the  code  above  set  out,  an  attaching 
creditor,  in  order  to  be  deemed  a  purchaser  in 
good  faith  of  the  property  as  against  one  having 
an  outstanding  equity,  must  allege  [72]  and 
prove  all  the  facts  necessary  to  establish  that 
character  of  ownership  in  favor  of  a  purchaser 
of  such  property  as  against  such  an  equity.  It 
can  hardly  be  supposed  that  the  legislature  in- 
tended by  the  provision  of  the  code  referred  to, 
to  place  an  attaching  creditor  on  any  more 
favorable  grounds  with  reference  to  his  rights 
in  the  property  attached  than  that  occupied  by 
a  purchaser  of  the  property;  nor  to  deem  the 
former  a  purchaser  in  good  faith  except  under 
the  same  circumstances  in  which  the  latter 
would  be  deemed  such  purchaser.  Any  other 
view  would  lead  to  absurd  consequences  and 
occasion  injustice.  It  would  enable  a  party  to 
cut  off  an  outstanding  equity  by  resorting  to  an 
attachment  when  he  would  not  be  able  to  accom- 
plis:h  it  by  a  direct  purchase  of  the  property. 
Such  a  result  was  obviously  not  contemplated  by 
the  adoption  of  the  said  provision  of  the  code. 
If  this  view  be  correct  it  follows  that  the  answer 
of  the  said  respondents  to  the  complaint  in  the 
suit  was  not  sufficient  to  show  that  they  were 
entitled  to  the  standing  of  the  purchasers  of  the 
block  in  good  faith.  The  answer  filed  by  them 
does  not  contain  any  such  defense  but  confines 
itself  strictly  to  a  traverse  of  appellant's  allega- 
tions. If  the  respondents  had  desired  to  claim 
that  they  be  deemed  purchasers  in  good  faith  of 
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the  property  they  should  have  averred  the  facts 
which  under  the  statute  w^ould  have  constituted 
them  such  in  avoidance   of  the  matters  alleged 
in    the    complaint    regarding    the    appellant's 
eqnity  and  not  have  attempted  to  avail  them- 
selves of  such  defense  by  merely  controverting 
those  allegations." 
The  statute  construed  by  the  Supreme  Court  of  the 
State  of  Oregon   in   the  case   last  cited  is  identical 
with    the  section  of    our    statute  under  which    the 
attaching  creditors   in   this   proceeding  claim  a  su- 
perior equity  to  the  petitioner.     See,  also,  Meier  vs. 
Hess,  2:3  Ore.  559;  Flegel  vs.  Koss,  47  Ore.  366; 
Jennings  vs.  Lentz,  50  Ore.  483 ;  Dimmick  vs.  Rosen- 
veld,  34  Ore.  101.     It  must  follow,  therefore,  from 
the  pleadings  and  evidence  herein  that  the  attaching 
creditors  were  not  in  the  position  of  purchasers  in 
good  faith  for  value  without  notice  of  the  contingent 
equity  which  the  defendants  had  in  the  fund  in  con- 
troversy. 

The  attaching  creditors  insist  that  restitution  of 
property  taken  under  judgment  which  was  there- 
after reversed  cannot  be  had  against  any  person  ex- 
cept a  party  to  the  record,  and  they  insist  that  they 
were  strangers  to  the  record  although  they  were 
attorneys  for  the  plaintiff  in  this  cause.     [73] 

"An  erroneous  judginent  is  the  act  of  the 
court  until  vacated  upon  appeal  or  b}^  some 
other  proceeding.  All  persons  may  safely  treat 
it  as  valid  unless  we  may  except  from  this  rule 
the  parties  to  the  suit  and  their  attorneys,  and 
even  they  are  affected  by  its  reversal  no  further 
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tlian  by  being  liable  to  make  restitution  of  the 
property  in  their  hands  acquired  under  such 
judgment." 

2  Freeman  on  Executions,  2d  Ed.,  section  345. 
"When  the  judgment  is  discontinued  by  vir- 
tue of  its  reversal  the  title  revests  in  the  de- 
fendant in  execution  whether  the  plainti:^   has 
in  the  meantime  made   any  conveyance  or  not. 
The  plaintiff's   attorney   on   becoming   a   pur- 
chaser at  a  sale  under  execution  in  a  case  which 
he  has  conducted  occupies  a  position  as  unfavor- 
able as  that  of  the  plaintiff  and  must  lose  the 
propertj^  upon  the  reversal  of  the  judgment." 
2  Freeman  on  Executions,  2d  Ed.,  section  347, 
page  1155;  Galpin  vs.  Page,   18  Wallace, 
350';  Stroud  vs.  Casey,  78  Am.  Dec.  556;  3 
Cyc.  466. 
Counsel  for  the  attaching  creditors  rely  particu- 
larly on  the  Bank  of  the  United  States  vs.  Bank  of 
Washington,  6  Peters,  7,  and  Langley  vs.  Warner,  3 
N".  Y.  327,  and  latter  cases  from  New  York   State 
Avhich  affirm  the  doctrine  announced  in  Langley  vs. 
Warner,  supra.     But  the  doctrine  announced  In  re 
6  Peters,  7,  supra,  cannot  be  successfully  invoked 
here.     In  that  case  the  Supreme  Court  of  the  United 
States  held  that  after  money  had  been  collected  on  a 
judgment  and  thereafter  had  been  appropriated  by 
the  party  to  the  record  collecting  the  same  towards 
the   liquidation  of   an  existing   obligation  and   that 
such  judgment  was  thereafter  reversed  that  the  other 
party  to  the  record  from  whom  the   collection  was 
made  was  not  entitled  to  restitution  as  against  the 
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stranger  whose  debt  had  been  paid,  even  through  such 
stranger  had  been  notified  that  a  writ  of  error  had 
been  prosecuted  from  the  trial  court  to  the  Supreme 
Court  of  the  United  States.  Strangers  are  not 
bound  to  take  notice  of  proceedings  on  appeal  or 
writs  of  error  when  the  judgments  appealed  from 
are  not  superseded;  but  parties  and  their  privies 
must  take  cognizance  of  such  proceedings,  and,  if 
they  realize  on  a  judgment  which  is  afterwards 
[74]  reversed,  they  must  make  restitution  to  the 
other  party  in  the  amount  realized.  It  is  the  policy 
of  the  law  that  judgments  when  entered  should  be 
respected  and  that  parties  bidding  at  judicial  sales 
should  be  protected  in  order  that  legitimate  bidding 
may  be  encouraged,  and  for  that  reason  the  stranger 
who  purchases  at  a  jvidicial  sale  made  in  pursuance 
of  a  judgment  rendered  by  a  Court  having  jurisdic- 
tion of  the  parties  and  subject  matter  is  protected  in 
his  title  although  the  case  may  be  subsequently  re- 
versed. But  the  law  does  not  extend  such  protection 
to  parties  to  the  record  or  their  privies.  In  the  New 
York  cases  relied  upon  by  the  attaching  creditors 
the  funds  sought  to  be  collected  in  those  instances 
had  actually  been  paid  to  the  attorney  of  the  party 
to  the  record  who  collected  the  same  and  it  was  ap- 
plied in  pajTuent  of  an  obligation  of  such  party  to 
his  attornej^  Whether  such  holding  is  in  conso- 
nance with  the  weight  of  authority  is  not  necessary 
to  pass  upon  in  this  instance,  for  the  reason  that  the 
holding  by  the  New  York  courts  in  the  cases  re- 
ferred to  cannot  apply  to  the  facts  in  this  case.  The 
attaching  creditors  here  have  merely  attached  the 
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fundi  which,  so  far  as  the  record  in  this  case  at  this 
time  discloses,  belongs  to  the  defendants  in  this 
action,  since  it  Avas  taken  from  them  by  virtue  of  a 
judgment  which  was  thereafter  reversed;  and,  while 
it  is  true  that  both  parties  to  the  action  stipulated 
that  that  fund  might  remain  in  the  registry  of  the 
court  until  the  cause  was  finally  determined,  yet  it 
is  also  true  that  the  defendants,  while  operating  the 
property,  took  the  gold  from  the  disputed  premises, 
and  the  plaintiff  having  brought  suit  to  recover  a 
half  interest  in  the  mining  claim  in  controversy  and 
having  threatened  to  enjoin  the  continued  operation 
of  the  mine  the  defendants  in  order  to  prevent  such 
injunction,  agreed  that  the  fund  should  be  paid  into 
the  registry  of  the  couii:  as  royalty  to  abide  the 
determination  of  the  action.  The  plaintiff  having 
procured  [75]  judgment  in  this  court,  that  fund 
was  taken  by  him  under  such  judgment.  He  thereby 
secured  an  advantage  of  the  defendants  by  reason  of 
an  invalid  judgment,  and,  while  under  the  facts  in 
this  case  the  Court  cannot  direct  that  the  money 
be  returned  to  the  defendants  because  the  parties 
stipulated  that  it  should  remain  in  the  registry  of 
the  Court  until  the  ownership  thereof  was  deter- 
mined by  the  Court,  yet  the  Court  can  and  should 
direct  the  money  to  be  paid  into  the  registry  of  the 
Court  unless  the  rights  of  strangers  have  intervened, 
and  thereby  prevent  plaintiff  herein  from  securing 
an  advantage  of  the  defendants  by  reason  of  an  in- 
valid judiginent,  which  has  been  reversed  by  the 
Supreme  Court.  The  intervenor  pleadte  and  insists 
that  the  petitioner  herein  will  not  be  entitled  to  any 
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portion  of  the  fund  after  the  retrial  of  this  case  for 
the  reason  that  the  intervenor  alleges  that  the  peti- 
tioner is  indebted  to  the  plaintiff  herein  for  a  much 
greater  sum  than  the  fund  in  controversy.  But  that 
question  cannot  be  determined  in  a  proceeding  of 
this  character.  In  re  Florence  Cotton  &  Iron  Co.  vs. 
Louisville  Banking  Co.,  36  Southern,  456,  at  page 
457,  the  Court  said,  a^mong  other  things : 

"In  Ex  parte  Walter,  supra,  the  question 
arose  in  the  chancery  court  which  had  un- 
doubted jurisdiction  to  determine  it  on  equitable 
principals  and  this  court  said  with  reference  to 
a  part}^  who  had  enforced  the  collection  of 
money  on  a  decree  thereafter  reversed:  'He  had 
no  right  to  the  money  involved  in  the  litigation 
in  contemplation  of  law  until  there  should  be  a 
correct  determination  of  the  matters  in  dispute, 
however  clear  his  rights  may  have  been  in  point 
of  fact.  He  therefore  proceeds  with  the  cause 
having  an  undue  advantage  of  his  adversary  and 
is  in  fact  in  the  attitude  of  having  enjoyed  what 
he  claimed  before  the  right  to  it  had  or  could 
have  been  determined.  We  entertain  no  doubt, 
therefore,  of  the  absolute  right  to  have  restitu- 
tion made  on  the  one  hand  and  the  absolute  cor- 
relative duty  to  make  restitution  on  the  other 
wholly  regardless  of  consideration  looking  to  the 
final  equities  of  the  parties.'  We  adopt  this 
latter  expression  as  applicable  to  this  case  and 
accordingly  hold  that  the  existence  of  the  debt 
claimed  by  Field  in  the  suit  by  Thomas  is  not 
a  defense  in  this  suit,  and  this  without  regard  to 
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the  merit  of  the  suit  or  to  the  question  discussed 
by  counsel  of  whether  the  dismissal  operated  as 
a  retraxit."     [76] 
In  re  Walter,  7  Southern,  400: 

'^The  right  to  restitution  cannot  in  any  case 
be  resisted  on  the  grounds  that  on  the  final  hear- 
ing of  the  cause  it  will  appear  that  the  party 
of  whom  the  restitution  is  sought  is  entitled  to 
the  property  of  which  he  got  possession  or  to 
tlie  money  that  he  received  under  the  reversed 
Judgment. ' ' 

2  Freeman   on  Judgments,   4th   Ed.,  Section 

482;  Hier  vs.  Anheuser-Busch  Brewing  Assn., 

83  N.  W.  77;  First  National  Bank  of  Fort  Scott 

V.  Elliott,  55  Pac.  880;  Denning  v.  Yount,  71 

Pac.  250;   Reynolds   v.  Housmer,   45  Cal.  616; 

Delano   v.  Wild,  71  Am.   Dec.    687;   James   v. 

Hacker,  5  Mass.  264;    Cumings   v.    Noyes,    10 

Mass.  433;  McGilton  v.  Love,  54  Am.  Dec.  449; 

Fortsman  v.  Schulting,  15  N.  E.  366. 

If  the  defendants  should  prevail  in  this  action  it 

certainly  would  be  inequitable  to  permit  the  counsel 

for  plaintiff  to  satisfy  their  judgments  against  the 

plaintiff  out  of  funds  belonging  to  the  defendants; 

and  the  proper  method  of  determining  title   to  the 

fund  in  controversy  as  between  the  plaintiff  and  the 

defendants  in  this  action  is  by  trial  of  this  action. 

The  judgment  heretofore  entered  has  been  set  aside 

by  the  Supreme  Court  and  a  new  trial  directed.     It 

must  be  obvious,  both  from  reason  and  authority, 

that  who  will  prevail  in  this  action  and  whether  the 

plaintiff'  may  recover  any  judgment  from  the  de- 
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f  endants,  or  either  of  them,  is  a  matter  that  cannot 
be  d'eteraiined  in  this  special  proceeding  for  a  sum- 
mary restitution. 

Proceeding  now  to  a  consideration  of  the  fourth 
objection  interposed  by  the  intervenor  and  the  trus- 
tee to  the  granting  of  the  petition  herein,  it  becomes 
necessary  to  review  the  facts  as  disclosed  by  the 
pleadings  and  evidence.  The  action  of  Chambers 
vs.  LaFarge  et  al.,  in  which  a  temporary  restrain- 
ing order  was  procured  by  the  execution  of  the  bond 
referred  to,  was  conmaenced  several  months  prior 
to  October,  1909,  the  time  which  the  trustee  claims 
the  plaintiff  delivered  the  fund  to  him  to  be  held  by 
him  in  trust  for  the  protection  of  said  sureties  [77] 
against  any  liability  by  reason  of  the  signing  of 
said  injunctional  bond.  The  trustee  refers  to  a  cer- 
tain contract  between  himself  and  Chambers,  a  copy 
of  which  is  attached  to  tlie  answer  of  the  trustee  to 
the  petition  herein,  and  the  trustee  alleges  that  he 
is  holding  said  fund  under  and  by  virtue  of  that  con- 
tract; but  it  is  clear  from  an  examination  of  that 
instrument  that  it  makes  no  reference  whatever  to 
the  fund  in  controversy  in  this  action.  It  does  refer 
to  a  deed  to  certain  property  by  the  plaintiff  to  the 
trustee  to  be  held  in  trust  by  him  for  the  protection 
of  said  sureties,  but  it  neither  expressl}^  nor  by  im- 
plication refers  to  the  fund  sought  to  be  recovered 
hj  the  petition  herein.  The  answer  of  the  trustee 
does  allege  as  follows: 

"That  upon  presentation  of  said  order  the 
said  Miners  &  Merchants'  Bank  cancelled  the 
said  certificate  of  deposit  and  said  money  was 
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placed  to  the  credit  of  plaintiff  J.  J.  Chambers ; 

that  thereafter  the  said  'Chambers  deposited  with 
this  answering  defendant  as  said  trustee  for  the 
said  bondsmen  above  named,  the  sum  of  $11,- 
106.00,  which  said  money  was  the  property  of 
said  plaintiff  J.  J,  Chambers,  as  this  answering 
defendant  is  informed  and  believes,  and  this  an- 
swering defendant  now  holds  the  same  as  trustee 
under  the  terms  and   conditions   of    said  trust 
agreement  above  set  forth. ' ' 
As  before  stated,  the  agreement  referred  to  and 
attached  to  the  trustee's  answer  does  not  either  ex- 
pressly or  impliedly  authorize  the  trustee  to  hold  such 
fund  for  any  such  purpose.     The  plaintiff  Chambers 
may  have  directed  him  to  hold  said  money  for  such 
purpose,  but  there  is  no  allegation  that  there  was 
any  additional  agreement  between  Chambers  and  the 
sureties  than  the  one,  a  copy  of  which  is  attached 
to  the  trustee's  answer.     If  it  be  true  then  that  the 
agreement  relied  upon  by  the  trustee  to  authorize 
him  to  hold  the  money  as  trustee  for  the  protection 
of  the  sureties  referred  to  is  the  one,  a  copy  of  which 
is  attached  to  his  answer  to  the  petition,  and  if  the 
agreement  to  which  he  refers  confers  no  such  au- 
thorization and  no  other  or  additional  agreement  be- 
tween Chambers  and  the  sureties  is  pleaded  or  proved 
by  him,  then   it  must  follow  that  he  is  not  entitled 
[78]     to  hold  the  funds  as  trustee  of  Chambers  for 
the  protection  of  strangers  to  the  record  against  the 
petitioner  herein.     But,  even  if  there  were  such  an 
agreement,  it  does  not  appear  that  there  is  any  con- 
sideration therefor.     The  injunctional  bond  had  been 
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signed  by  the  sureties  months  before  it  is  claimed 
the  fund  in  controversy  was  delivered  to  the  trustee 
by  Chambers  to  be  held  in  trust  for  the  protection  of 
such  sureties.  The  sureties  had  already  become  lia- 
ble on  the  injunctional  bond.  The  claim  of  the  sure- 
ties, therefore,  that  such  fund  be  held  as  a  proteiction 
to  them  against  possible  liability  on  such  bond  can- 
not prevail  against  the  petitioner  who  stands  before 
the  law,  so  far  as  this  proceeding  is  concerned,  in 
the  same  position  as  though  the  appellate  court  had 
adjudicated  that  he  was  the  owner  of  the  fund  in  con- 
troversy; for,  as  has  been  before  stated,  the  ques- 
tion as  to  who  will  prevail  in  this  action  cannot  be 
considered  in  these  proceedings,  and  the  right  of  the 
defendants  in  this  action  to  restitution  of  the  money 
collected  by  the  plaintiff  under  and  by  virtue  of  the 
judgment  of  this  Court,  which  has  heretofore  been 
reversed,  is  the  same  as  though  the  appellate  court 
had  adjudicated  him  to  be  the  owner  of  such  fund 
and  had  actually  directed  restitution  of  the  same. 

For  the  reasons  hereinbefore  assigned,  the  petition 
of  the  defendant  Waskey  will  be  allowed.  Let  an 
order  be  entered  to  that  effect. 

Given  in  open  court  at  Ketchikan,  Alaska,  this  15th 
day  of  October,  1912. 

THOMAS  R.  LY0:N^S, 
Judge  of  the  District  Court. 

[Endorsed]  :  No.  1629.  In  the  District  Court  of 
the  United  States  for  the  Div.  No.  2  of  Alaska.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie,  J.  Potter 
Whittren  and  Frank  H.  Waskey,  Defendants.  W. 
A.  Gilmore,  Intervenor.    J.  J.  Cole,  Trustee.    Opin- 


94  J.  J.  Cole  and  William  A.  Gilmore 

ion.  Filed  in  the  Office  of  the  Clerk  of  the  District 
Court  of  Alaska,  Second  Division,  at  Nome.  Dec.  20, 
1912.  John  Sundback,  Clerk.  By ,  Dep- 
uty.    L.     [79] 


In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

No.  1629. 
J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 
W.  A.  GILMORE, 

Intervenor. 
J.  J.  COLE, 

Trustee. 

Order  [Directing  J.  J.  Cole  to  Pay  Certain  Moneys 
into  Registry  of  Court,  etc.] 

This  matter  coming  on  for  hearing  on  the  petition 
</f  Frank  H.  Waskey,  one  of  the  defendants,  for  an 
order  requiring  J.  J.  Cole  to  show  cause  why  he 
should  not  pay  a  certain  fund  of  Eleven  Thousand 
One  Hundred  and  Six  Dollars  into  the  registry  of  this 
Court;  and  the  Court  having  heretofore  heard  the 
evidence  adduced  by  said  petitioner,  said  trustee  J. 
J.  Cole,  and  the  intervenor  herein ;  and  having  there- 
after taken  the  same  under  advisement;  and  having 
thereafter  made  its  Findings  of  Fact  and  Conclusions 
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of  Law  herein;  and  the  Court  being  now  fully  ad- 
vised in  the  premises; 

IT  IS,  THEREFOEE,  OEDERED  that  the  said 
J.  J.  Cole  forthwith  pay  into  the  registry  of  this 
Court  the  said  sum  of  Eleven  Thousand  One  Hun- 
dred and  Six  Dollars,  which  sum  shall  be  held  by  the 
Clerk  of  this  Court  in  the  registry  of  this  Court,  to 
abide  the  determination  of  this  action  or  the  further 
order  of  this  Court.  And  the  said  intervenor  and 
trustee  are  hereby  granted  four  months  from  date 
hereof  within  which  to  prepare,  present  and  file  a 
Bill  of  Exceptions  herein. 

Done  in  open  court  at  Ketchikan,  Alaska,  October 
.15,  1912. 

THOMAS  E.  LYONS, 
Judge  of  the  District  Court.     [80] 

[Endorsed] :  No.  1629.  In  the  District  Court  of 
the  United  States  for  the  Div.  No.  2  of  Alaska.  J. 
J.  Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  De- 
fendants. W.  A.  Gilmore,  Intervenor,  J.  J.  Cole, 
Trustee.  Order.  Filed  in  the  Office  of  the  Clerk  of 
the  District  Court  of  Alaska,  Second  Division,  at 
Nome.  Dec.  20,  1912.  John  Sundback,  Clerk.  By 
,  Deputy.  L.  Vol.  10,  Orders  and  Judg- 
ments, p.  59.     C.     [81] 
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In  the  District  Court  for  the  District  of  Alaska,  Sec- 
ond Division. 

No.  1629. 

J.  J.  CHAMBERS, 


vs. 
A.'NDREW  EADIE  et  al., 


Plaintife, 


Defendants. 


Proposed  Bill  of  Exceptions  of  Respondent  J.  J.  Cole 
and  William  A.  Gilmore,  Intervenor. 

BE  IT  REMEMBERED,  that  on  the  3d  day  of 
September,  1912,  the  petition  of  Frank  H.  Waskey, 
filed  in  the  above-entitled  court  and  cause,  coming  on 
regularly  to  be  heard  before  the  Hon.  Thomas  R. 
Lyons,  District  Judge;  Messrs.  Ira  D.  Orton  and 
Albert  Fink  appearing  for  petitioner,  and  Mr.  G.  J. 
Lomen  and  Mr.  W.  A.  Gilmore,  appearing  for  the 
respondent  and  intervenor,  and  the  plaintiff,  J,  J. 
Chambers,  appearing  in  person. 

Thereupon  the  follo\^dng  proceedings  were  had: 

Mr.  Gilmore,  on  behalf  of  the  respondent,  J. 
J.  Cole,  filed  a  demurrer  to  the  petition. 

After  argument  the  demurrer  was  overruled  by 
the  Court  and  an  exception  was  taken  and  allowed. 

Upon  motion  of  Ira  D.  Orton,  petitioner  was  al- 
lowed by  the  Court  to  amend  the  petition  by  inter- 
lineation. 

Thereupon  the  answer  of  J.  J.  Cole,  respondent, 
and  answer  of  William  A.  Gilmore,  intervenor,  was 
filed. 
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Thereupon  the  plaintiff  J.  J.  Chambers  orally  con- 
sented to  the  restitution  of  said  fund  as  prayed  for 
in  the  petition,  but  denied  some  of  the  matters  therein 
contained.  ^ 

Thereupon  Ira  D.  Orton  filed  replies  to  the  an- 
swers of  J.  J.  Cole  and  William  A.  Gilmore.     [82] 

AND  BE  IT  FURTHER  REMEMBERED  that 
on  said  3d  day  of  September,  1912,  said  matter  be- 
ing at  issue,  came  on  for  hearing  before  Hon. 
THOMAS  R.  LYONS,  District  Judge,  on  the  plead- 
ings as  thus  stated,  and  thereupon  J.  J.  Cole  was 
called  and  duly  sworn  as  a  witness  on  behalf  of  the 
defendant  Waskey,  and  testified  as  follows: 

Testimony  of  J.  J.  Cole  [for  Defendant  Waskey]. 
(Examination  by  Mr.  FINK.) 

My  name  is  J.  J.  Cole ;  I  am  manager  of  the  Min- 
ers &  Merchants'  Bank  in  Nome;  I  am  the  gentle- 
man on  whom  the  order  to  show  cause  was  served  in 
these  proceedings. 

Q.  You  recall  the  occasion  in  October,  1909,  when 
Mr.  Gilmore  presented  to  you  an  order  of  Court  di- 
recting that  certain  funds  that  the  Miners  and  Mer- 
chants' Bank  had  theretofore  held  subject  to  the 
order  of  the  Court  in  the  case  of  Chambers  vs.  Eadie, 
should  be  turned  over  to  the  plaintiff  in  the  case, 
Dr.  Chambers'? 

A.  I  think  there  was  such  an  order.  (Continu- 
ing.) I  do  not  know  the  time, — I  do  not  even  re- 
member the  occasion.  I  think  that  on  the  29th  of 
October  or  the  30th,  the  cashier  of  the  Miners  &  Mer- 
chants' Bank  turned  over  to  me  a  certificate  of  de- 
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(Testimony  of  J.  J.  Cole.) 

posit  made  out  in  the  name  of  J.  J.  Cole,  Trustee,  in 
the  sum  of  fourteen  thousand  dollars.  I  have  that 
certificate  with  me. 

Mr.  FINK. — We  offer  it  in  evidence. 

Mr.  GILMORE.— No  objection. 

Mr.  FINK.— (Reads:)  "This  certifies  that 

has  deposited  in  this  bank  fourteen  thousand  four 
hundred  forty-eight  and  30/100  Dollars,  payable  to 
the  order  of  J.  J.  Cole,  Trustee,  on  the  return  of 
this  certificate,  properly  [83]  endorsed.  Signed. 
C.  G.  Cowden,  Cashier." 

Q.  The  signature  on  the  back,  "J.  J.  Cole,"  that 
is  your  signature  on  the  back? 

A.  Yes,  sir.  (Continuing.)  This  certificate  of  de- 
posit came  from  the  Miners  &  Merchants'  Bank,  that 
is  the  original  certificate. 

Q.  Now  this  also  has  stamped  across  the  face  of  it, 
''Miners  &  Merchants'  Bank  of  Alaska,  October  30, 
1909.    Paid.    Nome,  Alaska." 

A.  Yes,  sir.  (Continuing.)  I  think  the  certifi- 
cate was  made  out  October  29, 1909.  It  was  made  out 
to  me  as  trustee,  to  my  order.  I  suppose  the  bank 
deposited  the  money ;  it  was  the  proceeds  of  the  bul- 
lion left  over  in  the  Bon  Voyage  case.  I  suppose 
the  cashier  of  the  bank  deposited  this  money  to  my 
credit  as  trustee,  on  the  29th  of  October,  1909;  that 
certificate  as  I  take  it  was  made  from  the  proceeds 
of  the  bullion  from  the  Bon  Voyage  litigation. 

Q.  Was  there  another  certificate  before  this? 

A.  The  original  certificate. 

Q.  Where  is  it  ?        A.  Here  it  is. 
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Mr.  FINK.— The  first  certificate  I  read  is  marked 
Exhibit  "A."  We  will  call  this  Exhibit  '^B,"  and 
offer  it  in  evidence.  ♦ 

Mr.  GILMORE.— All  right. 

Mr.  FINK.— (Reads:)  "No.  11321.  Miners  & 
Merchants'  Bank  of  Alaska.  Certificate  of  Deposit. 
This  certifies  that  on  account  of  Bon  Voyage  suit 
No.  1052,  have  deposited  in  this  bank  fourteen  thou- 
sand four  hundred  forty-eight  and  30/100  Dollars, 
payable  to  the  order  of  U.  S.  District  Clerk  on  re- 
turn of  this  certificate  properly  [84]  endorsed." 
Signed,  "A.  W.  Kah,  Assistant  cashier."  Stamped, 
''Not  over  $16000"  and  ''Not  subject  to  check";  also 
"Miners  &  Merchants'  Bank  of  Alaska,  Oct.  29, 1909, 
Paid.  Nome,  Alaska."  And  on  the  back,  "Paid  by 
order  of  Court,  October  29,  1909." 

Q.  Do  you  know  whose  writing  that  is  on  the  back  ? 

A.  That  is  mine. 

Q.  Now,  this  certificate  of  deposit.  Exhibit  "B" 
that  I  have  just  read,  represents  what,  Mr.  Cole*? 

A.  Well,  I  suppose  it  represents  gold  that  had  been 
taken  out  of  the  Bon  Voyage  claim  and  deposited, 
and  in  the  case  of  Chambers  vs.  Eadie.  (Continu- 
ing.) I  wasn't  in  the  bank  at  the  time,  I  know  noth- 
ing further  than  what  it  saj^s  on  the  certificate  it- 
self; what  it  shows  us'  on  the  back  of  the  original  cer- 
tificate there,  the  assay  certificate. 

Mr.  FINK. — We  offer  the  assay  certificate  in  evi- 
dence as  Exhibit  "C." 

Mr.  GILMORE.— No  objection. 

Mr.  FINK.— (Reads:)     No.  1052.     Gold  bullion 


100  J.  J.  Cole  and  William  A.  Gilmore 

(Testimony  of  J.  J.  Cole.) 

deposited  in  the  Miners  &  Merchants'  Bank  of 
Alaska,  the  6th  day  of  June,  1907,  by  royalty  Bon 
Voyage  claim.  Net  before  melting,  814.14  oz.  net 
after  melting,  795.60  oz.  Fine  $18.67.  Total  value 
$14,855.68.  Charges  $371.38,  net  $14,484.30.  A.  W. 
Kah,  Assayer." 

Q.  Now,  Mr.  Cole  when  did  you  become  manager 
of  the  Miners  &  Merchants'  Bank? 

A.  I  think  it  was  in  the  fall  of  1908.  (Continu- 
ing.) At  that  time  the  Miners  and  Merchants'  Bank 
had  in  its  possession  bullion  of  the  net  value  of  $14,- 
484.30  deposited  with  it  in  the  case  of  Chamhers  vs. 
Eadie ;  after  that  the  bullion  was  by  order  of  Court 
reduced  to  bar  and  the  bar  was  shipped  out  and  sold, 
and  Exhibit  "  C  "  represents  the  proceeds  of  that  par- 
ticular bar.     [85] 

Q.  So  the  proceeds  of  the  sale  of  the  gold  bar  were 
deposited  in  the  Miners  &  Merchants'  Bank,  and  this 
certificate  of  deposit  was  issued  as  evidence  of  that 
fact? 

A.  Held  it  there — after  the  assay  of  the  bullion  a 
credit  was  made  for  the  value  of  the  bar  represented 
in  that  certificate  you  have  got  there,  after  we  had 
sold  it.  (Continuing.)  We  sold  it  outside;  that  is 
the  assay  value  of  the  bar. 

:Q.  But  this  certificate  of  deposit  represents  the 
fund  that  you  deposited  in  the  bank  in  lieu  of  the 
gold? 

A.  Not  the  fund  I  deposited.    The  fund  I  deposited 
is  the  other  certificate. 

Q.  I  am  talking  about  the  original  $14,484.30  worth 
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of  bullion  there? 

A.  That  was  deposited  to  the  credit  of  the  U.  S. 
District  'Court. 

Q.  Now,  the  bullion  that  the  bank  took  over,  what 
did  you  place  in  the  bank  in  lieu  of  the  bullion  ? 

A.  What  you  got  in  your  hand  there.  (Continu- 
ing). That  certificate  represents  the  value  of  the 
bullion. 

Q.  So  in  place  of  the  bullion  you  gave  a  credit  of 
$14,484.30'? 

A.  To  the  U.  S.  District  Court. 

Q.  Exactly ;  and  this  is  the  evidence  of  credit  you 
issued,  this  certificate  of  deposit  dated  June  7,  1909  ? 

A.  It  was  issued,  I  did  not  issue  it. 

Q.  Now,  do  you  know  who  brought  this  certificate 
of  deposit  to  you  in  October,  1909? 

A.  I  suppose  it  was  handed  to  me  by  Mr.  Cowden. 
(Continuing.)  That  first  certificate  was  in  the  pos- 
session of  the  bank  all  the  time. 

Q.  Now,  on  October  29,  1909,  Mr.  Gilmore  came 
in  didn't  he,     [86]     with  an  order  of  the  Court? 

A.  Yes,  sir. 

Q.  And  you  then  got  this  certificate  of  deposit  out? 

A.  Somebody  got  it  out. 

Q.  Just  relate  what  happened  then. 

A.  As  I  said  before,  I  don't  know  whether  Mr. 
Gilmore  was  there  when  the  certificate  was  handed 
me,  I  think  he  left  instructions  that  it  was  to  be 
handed  to  me;  that  is  all  I  know  as  the  certificate 
was  made  out  and  handed  to  me  to  hold  as  trustee. 
(Continuing.)     I    think    that    when    Mr.    Gilmore 
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brought  the  order  of  the  Court,  the  transaction  was 
had  with  Mr.  Cowden,  cashier,  who  issued  the  other 
certificate  and  gave  it  to  me.  The  certificate  of 
October  29,  1909,  was  cancelled  and  the  other  certifi- 
cate issued.  That  is  certificate  B  was  cancelled  and 
certificate  A  issued  in  lieu  of  certificate  B. 

Q.  This  certificate  A  represents  the  same  identical 
fund  that  certificate  B  had  represented? 

A.  Yes,  sir,  if  the  amount  is  the  same  it  did. 

Q.  What? 

A.  If  the  amount  is  the  same  it  did. 

Q.  Did  it  or  did  it  not?  And  if  not  what  other 
fund? 

A.  I  suppose  it  represented  the  same  fund. 

Q.  Mr.  Cowden  cancelled  Exhibit  ^'B"  and  deliv- 
ered you  certificate  A  ?        A.  Yes,  sir. 

Q.  What  did  jow  do  with  certificate  A? 

A,  Well,  on  either  that  day  or  the  next,  I  don't 
know  which,  according  to  the  cancellation  of  the  cer- 
tificate. Dr.  Chambers  drew  some  of  the  money  to 
pay  an  indebtedness  that  he  had  with  the  bank, 
which  reduced  this  certificate  to  $11,106.00.     [87] 

Q.  How  did  he  draw  it  down? 

A.  By  receipting  the  certificate  and  reducing  it  to 
$11,106,  leaving  in  my  possession  $11,106.00.  (Con- 
tinuing.) I  think  there  was  a  certificate  or  credit  in 
the  bank.  At  that  time  Dr.  Chambers  owed  the 
bank  something  over  three  thousand  dollars.  I 
couldn't  tell  you  exactly  from  memory. 

Q.  Now,  what  I  want  to  know  is  this — did  Cham- 
bers and  Gilmore  come  in  and  simply  say  to  you  de- 
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duct  what  Cliambers  owed  the  bank  from  this  and 

deposit  the  balance  with  j^ourself  as  trustee? 

A.  Yes,  sir. 

Q.  That  was  what  was  done?        A.  Yes,  sir. 

Q.  Ver}^  well,  then,  you  deposited  with  yourself 
as  trustee,  under  directions  of  Dr.  Chambers  and 
Mr.  Gilmore,  the  identical  fund  which  was  repre- 
sented by  this  certificate  B  and  the  certificate  A? 

A.  Yes,  sir. 

Q.  Less  what  Dr.  Chambers  owed  the  bank? 

A.  Yes,  sir. 

Q.  Now,  that  fund  has  remained  in  your  posses- 
sion ever  since  ?         A.  Yes,  sir. 

Q.  You  still  have  possession  of  it? 

A.  Yes,  sir. 

Q.  You  have  also  possession  of  other  funds  besides 
that  belonging  to  Dr.  Chambers? 

A.  Other  funds  in  trust  besides  that. 

Cross-examination  by  Mr.  GIL]\IORE. 

Q.  Now,  you  say  this  fund  remained  there.  What 
do  you  mean? 

A.  I  mean  the  fund  deposited  by  the  U.  S.  Dis- 
trict Clerk. 

Q.  Now,  was  there  ever  deposited  by  the  U.  S. 
District  Clerk  any  specie,  coin  or  money  at  any  time  ? 

A.  No,  sir.     [88] 

Q.  Was  there  ever  any  specie  or  mone}^  involved  in 
any  of  these  transactions  at  the  time  of  the  issuing 
of  these  certificates  of  deposit? 

A.  No  money  ever  changed. 

Q.  Now,  Mr.  Cole,  if  I  understand  you  correctly, 
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at  the  time  the  first  order  was  issued  by  the  Court 
to  melt  the  money,  June  7,  1907,  the  bank  then  sold 
the  gold,  got  the  gold  into  the  bar  and  sold  it? 

A.  Forwarded  it  outside  and  they  credited  us,  as 
coming  to  the  U.  S.  District  Clerk. 

Q.  No  specie  or  money  transaction  whatever  oc- 
curred, the  bank  just  issued  the  Clerk  of  the  Court 
a  certificate  of  deposit! 

A.  According  to  the  assay  report. 

Q.  You  simply  sent  the  bar  outside  and  got  credit 
outside  for  if? 

A.  Well,  I  presume  that  was  what  was  done  by 
the  bank  at  that  time  as  that  is  the  usual  custom 
when  we  ship  bullion  out  there  and  I  presume  it  was 
the  same  in  this  case,  (Continuing.)  I  don't  re- 
member whether  I  Avas  present  at  the  time  you  came 
in  with  the  Court's  order  on  October  29,  or  not,  I  may 
have  been  in  my  office;  I  can't  remember  what  trans- 
actions took  place  at  that  time,  all  I  remember  was 
the  certificate  was  given  to  me,  calling  for  that  much 
money  in  the  certificate.  Prior  to  that  time  and 
about  the  11th  day  of  June,  1909,  I  became  trustee 
for  Dr.  Chambers  to  protect  his  bondsmen,  Mr.  Rowe, 
Mr.  McMannus  and  others.  I  am  the  same  Cole 
mentioned  in  the  deed  of  trust  and  in  the  agreement, 
set  up  in  the  pleadings. 

Q.  Now,  when  this  certificate  of  deposit  was 
handed  to  you  by  Mr.  Cowden,  Cashier  of  the  Miners 
&  Merchants'  Bank  on  October  29th,  1909,  why  was 
it  delivered  to  you?     [89] 

A.  As  trustee  of  Dr.  Chambers,  under  a  written 
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trust  for  these  sureties  I  have  just  named. 

Q.  And  did  you  hold  the  certificate  thereafter,  that 
amount  of  money  under  it  ? 

A.  Yes,  sir.  (Continuing.)  At  the  time  Dr. 
Chambers  directed  me  to  deduct  the  amount  of  his 
indebtedness  to  the  bank,  the  same  was  done  and 
his  notes  for  something  over  three  thousand  dollars 
were  delivered  to  him  and  the  new  certificate  in  the 
sum  of  $11,106.00  was  made  out  to  myself  as  trustee 
for  these  sureties. 

Q.  Was  there  any  money  transaction  so  far  as  the 
certificate  was  concerned?        A.  No. 

Q.  Was  anything  ever  said  as  to  how  you  were  to 
hold  it?        A.  No,  sir. 

Q.  Did  you  receive  it  as  agent  of  the  bank  ? 

A.  I  have  always  held  that  fund  as  trustee. 
(Continuing.)  Under  the  written  trust  I  have  men- 
tioned for  said  sureties.  There  was  nothing  in  the 
trust  to  compel  me  to  keep  the  money  in  the  Miners 
&  Merchants'  Bank,  I  could  have  kept  it  in  the  Scan- 
dinavian-American Bank,  of  Seattle,  or  elsewhere, 
under  the  terms  of  the  trust.  I  have  only  held  this 
certificate  of  deposit  only  for  convenience.  At  the 
time  Dr.  Chambers  received  his  notes  and  the  in- 
debtedness to  the  bank  was  satisfied  and  the  certifi- 
cate issued,  it  was  understood  that  Dr.  Chambers 
was  to  go  up  and  satisfy  the  judgment  record  to  that 
amount.  I  never  saw  the  satisfaction  but  I  w^as  told 
that  he  had  satisfied  it.  At  the  time  I  talked  to  you 
and  Dr.  Chambers  in  the  bank  you  instructed  him  to 
satisfy  the  record. 
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Q.  No  cash,  coin  or  specie  of  any  kind  was  deliv- 
ered by  anyone  on  this  date  to  you,  Mr.  Cole,  other 
than  this  certificate  of  deposit?        A.  No.     [90] 

Redirect  Examination  by  Mr.  ORTON. 

Q.  When  that  new  certificate  was  handed  you, 
after  paying  the  Miners  &  Merchants'  Bank,  it  was 
for  $11,106.00?        A.  Yes,  sir. 

Q.  And  was  payable  to  you  as  trustee? 

A.  Yes,  sir. 

Q.  There  was  also  money  behind  these  certificates 
of  deposit  to  take  them  up? 

A.  The  bank  had  stood  responsible  for  the  amount 
that  had  been  deposited  on  them. 

Recross-examination  by  Mr.  GILMORE. 

Q.  Did  the  bank  have  anything  to  do  with  this 
matter  after  paying  the  first  certificate? 

A.  No,  sir. 

Q.  You  had  a  credit  there  for  this  money? 

A.  Yes,  sir. 

Re-redirect  Examination  b}^  Mr.  ORTON. 

Q.  In  your  name  as  trustee  ?        A.  Yes,  sir. 
Cross-examination  by  J.  J.  CHAMBERS. 

Q.  You  stated  that  Mr.  Gilmore  and  myself  and 
you,  were  present  there,  now  are  jo\i  sure  about 
that?        A.  What  do  you  mean? 

Q.  When  the  settlement  was  made  for  the  trans- 
fer of  the  money,  are  you  sure  the  three  of  us  were 
all  there  at  the  same  time? 

A.  What  time  do  you  refer  to? 

Q.  The  order  of  the  District  Court  to  transfer  the 
money    [91]    over  to  me,  when  the  order  was  made? 
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A.  I  don't  think  I  said  so.  You  must  have  mis- 
understood me. 

Q.  You  don't  know  whether  that  was  on  the  same 
da 3^  Mr.  Gihnore  was  there  or  not? 

A.  It  seems  to  me  that  it  was  the  next  day  that 
you  came  in. 

Q.  Mr.  Gilmore  was  not  there  at  that  time? 

A.  He  came  in  with  you  and  you  came  into  my  of- 
fice and  as  I  remember  the  conversation  that  took 
place  between  you  and  Gilmore,  this  money  had  been 
deposited  as  security  and  Gilmore  consented  for  you 
to  pa}'  your  indebtedness  before  all  this  money  went 
into  the  fund  for  all  these  creditors. 

Q.  We  didn't  have  any  misunderstanding  about 
the  settlement,  it  was  all  satisfactory,  wasn't  it? 

A.  All  satisfactory. 

Thereupon  WILLIAM  A.  GILMORE  was  called 
as  a  witness  on  behalf  of  the  petitioner  Waskey,  and 
being  duly  sworn,  testified  as  follows: 

Testimony  of  William  A.  Gilmore  [for  Petitioner 

Waskey]. 

Direct  Examination  by  IRA  D.  ORTON. 

Q.  Mr.  Gilmore,  the  attachment  which  you  refer 
to  in  paragraph  4  of  your  answer  in  this  case  was 
levied  in  an  action  at  law  brought  by  you  as  plaintiff 
against  J.  J.  Chambers,  to  recover  attorneys'  fees 
alleged  to  be  due  from  J.  J.  Chambers  to  yourself 
for  services  in  this  and  other  cases? 

A.  Yes,  sir;  quite  a  few  of  them. 

Q.  The  attachment  referred  to  under  paragraph  5 
of  Cornelius  D.  Murane  vs.  J.  J.  Chambers  was  lev- 
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ied  in  a  suit  brought  by  Cornelius  D.  Murane  vs.  J. 
J.  Chambers   for   attorneys'  fees   rendered   in   this 
very  case,  was  it  nof?     [92] 

A.  For  services,  as  I  recollect,  performed  on  the 
trial  of  Chambers  vs.  Eadie,  the  same  case,  and  for 
work  done  in  the  Appellate  Court  in  the  same  case. 

Q.  In  other  words,  you  and  Judge  Murane  were 
both  formerly  Dr.  Chamber's  attorneys  in  this  case? 

A.  Yes,  sir. 

Cross-examination  by  J.  J.  CHAMBERS. 

Q.  Mr.  Gilmore,  how  was  this  money  transferred 
from  the  bank? 

A.  I  secured  an  order  of  Court  of  date  the  29th  of 
October,  signed  by  Judge  Moore,  who  then  presided 
in  this  Court,  and  immediately  went  down  to  the 
Miners  &  Merchants'  Bank  and  presented  it  to  Mr. 
Cowden  who  was  standing  there  at  the  cashier's 
window.  Mr.  Cole  was  also  standing  in  back,  and  I 
asked  them  to  turn  over  to  the  plaintiff,  Chambers, 
the  sum  of  money  mentioned  in  the  order;  my  recol- 
lection is  that  Mr.  Cole  was  bus}^  on  some  other  mat- 
ters and  I  asked  Mr.  Cowden  to  get  the  original  cer- 
tificate and  pay  it  and  cancel  it,  and  informed  him 
that  you  would  be  down  probably  that  day  or  the 
next,  and  in  the  meantime  Cole  could  hold  the  certifi- 
cate, or  have  a  credit  there  until  such  time  as  we 
could  make  arrangements  or  assign  the  certificate  to 
the  trustee;  no  cash,  specie,  coin  or  money  passed 
between  Mr.  Cole  or  any  officer  of  the  bank. 

Q.  Was  there  any  money  paid  to  me? 

A.  The  next  dav  or  the  dav  after  this  transaction 
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you  went  into  the  bank  and  I  happened  to  be  in  there 
or  you  sent  for  me  to  come  down  there,  and  I  ex- 
plained what  had  been  done  the  day  before  and  you 
said  it  was  satisfactory  to  you  and  Mr.  Cole  asked 
me  if  I  had  any  [93]  objections  to  the  trustee 
paying  what  you  owed  the  bank,  and  I  had  none  and 
he  proceeded  to  have  your  notes  cancelled  and  re- 
turned them  to  you  and  issued  a  new  certificate  evi- 
dencing your  credit  for  the  amount;  when  the  second 
certificate  was  issued  no  money  passed  in  any  way 
between  the  parties. 

Q.  Don't  you  remember,  Mr.  Gilmore,  that  for  a 
month  or  six  weeks  we  had  been  quarreling  on  ac- 
count of  this  transaction,  about  this  receipting  on  the 
record  ? 

A.  My  recollection  is  at  this  time,  that  in  the  pres- 
ence of  Mr.  Cole  I  told  you  to  go  right  up  to  the 
courthouse  and  satisfy  the  judgment  record;  and  I 
also  remember  that  5^ou  did  not  come  back  for  sev- 
eral days,  and  I  think  that  sometime  afterw^ards 
w^hen  I  looked  at  the  docket,  that  it  had  been  satis- 
fied and  bears  date  of  October  30th.  I  wish  to  state 
further  that  this  satisfaction  is  of  date  October  30th, 
the  day  j^ou  were  in  the  bank,  and  I  think  that  the 
record  shows  that  the  satisfaction  is  made  in  your 
own  handwriting. 

Redirect  Examination  by  Mr.  ORTON. 

Q.  You  testified  in  the  case  of  William  A.  Gilmore 
vs.  J.  J.  Chambers,  did  }' ou  not  ?        A.  Yes,  sir. 

Q.  Did  you  not  testify  in  that  case  as  follows: 
"The  following  morning  I  filed  the  mandate  and  had 
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the  execution  issued,  served  a  copy  on  J.  J.  Cole,  the 
president  of  the  bank,  and  Cole  turned  the  money 
over  in  my  presence  and  under  my  direction  to  him- 
self as  trustee,  it  having  been  assigned  to  him  as 
trustee  for  the  bondsmen?     [94] 

A.  Yes,  I  presume  I  did. 

Q.  Did  you  further  testify  as  follows:  ''I  immedi- 
ately notified  the  Dr.  to  satisfy  the  judgment.  He 
did  so  about  six  weeks  afterwards  to  that  amount, 
$14,483.00." 

A.  Yes,  it  might  have  been  six  weeks,  I  don't 
remember  the  exact  time,  I  think  the  order  was  dated 
the  29th  of  October,  and  it  is  my  recollection  that  I 
told  him  to  satisfy  it  the  next  day. 

Q.  That  was  the  date  of  the  delivery  of  the  new 
certificate  to  Mr.  Cole? 

A.  I  don't  recollect  that  I  said  that  was  the  date. 

Q.  Well,  you  were  there  when  it  was  done  ? 

A.  I  do  distinctly  recall  coming  into  the  bank  and 
telling  either  Mr.  Cole  or  Mr.  Cowden — telling  them 
to  leave  that  credit  to  Dr.  Chambers  and  that  we  had 
been  talking  about  it  between  ourselves  and  that  I 
left  it  as  I  had  to  look  him  up  and  bring  him  in. 

Q.  Your  recollection,  of  course,  was  very  good 
about  this  matter  at  the  time  you  testified  in  the  case 
of  Gilmore  vs.  Chambers  ? 

A.  I  don't  believe  any  better  than  now,  about  the 
same.  ^  ^^.^'§i 

Q.  And  on  that  trial  you  testified  as  follows:  "The 
following  morning  I  filed  the  mandate  and  had  the 
execution  issued,  served  a  copy  on  J.  J.  Cole  the  presi- 


vs.  Frank  H.  Waskey.  Ill 

(Testimony  of  William  A.  Gilmore.) 
dent  of  the  bank,  and  Cole  turned  the  money  over  in 
my  presence,  and  under  my  direction  to  himself  as 
trustee,  it  having  been  assigned  to  him  as  trustee  for 
the  bondsmen." 

A.  If  it  is  in  the  record  I  certainly  did. 

Q.  And  that  was  correct,  of  course? 

A.  Well,  within  a  day  or  two — that  is,  I  filed  the 
mandate  before  I  got  the  order  of  the  Court.    [95] 

Q:.  Well,  was  it  true  as  you  testified"? 

A.  Yes,  as  I  have  explained  it  to  you,  the  transac- 
tion occurred  exactly  as  I  have  told  you. 

Q.  O'ccurred  as  you  testified  on  the  trial  ? 

A.  In  substance  it  did. 

Q.  Yes.        A.  I  don't  see  any  difference. 

Q.  You  say  there  had  been  an  assignment  of  this 
fund  to  the  bondsmen,  this  fund  in  the  bank  ? 

A.  By  the  agreement  and  deed  referred  to  on  the 
11th  day  of  June,  1909. 

Q.  Show  me  where  in  the  deed "? 

A.  Appears  for  itself. 

Q.  Point  it  out  then. 

A.  (Witness  reads:)  "Together  with  all  and  sin- 
gular the  tenements,  hereditaments  and  appurte- 
nances thereunto  belonging,  or  in  anywise  appertain- 
ing, and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues  and  profits  thereto  and  all 
judgments,  rents,  issues  and  profits  therefrom,  and 
all  damages  appertaining  thereto,  now  of  record  or 
otherwise." 

iQ.  You  claim,  as  I  understand  it,  that  by  deeding 
the  Bon  Voyage  claim  to  J.  J.  Cole  he  assigned  to 
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J.  J.  Cole  the  gold-dust  that  had  been  taken  out  of  the 

Bon  Voyage,  that  deed  that  is  in  evidence? 

A.  No,  sir,  at  the  time  this  trust  deed  was  made, 
June  11th,  1909,  the  gold  had  been  sold  by  the  bank 
and  this  certificate  was  held  by  the  bank  for  it. 

Q.  The  gold  had  been  sold,  so  that  by  conveying  to 
Cole  the  Bon  Voyage,  he  conveyed  to  Cole  also  the 
money  that  was  in  the  bank  % 

A.  He  conveyed  to  Cole  all  his  right,  title  and 
interest  in  [96]  placer  claim  51^  Little  Creek  and 
the  Bon  Voyage  placer  claim. 

Q.  Was  there  any  other  assignment  other  than 
that? 

A.  No,  sir.  (Continuing.)  I  would  like  to  ex- 
plain that  the  intent  was  to  convey  on  the  part  of  Dr. 
Chambers — Chambers  to  convey  to  J.  J.  Cole  for 
their  use  and  benefit  all  the  property  that  he  had  in 
the  Nome  District  in  the  way  of  platcer  claims.  All 
interest  therein  and  judgments  for  damages. 

Mr.  FINK. — I  can't  see  where  this  is  material  at 
all.  You  can't  vary  this  deed  by  stating  what  the 
intention  was. 

Mr.  GILMORE. — It  certainly  goes  to  show  that 
Cole  was  Trustee  of  these  interests  for  Chambers. 

Cross-examination  by  Mr.  LOMEN. 

Q.  You  had  better  explain  the  conversation  had  in 
your  presence,  between  Dr.  Chambers  and  Mr.  Cole, 
in  regard  to  the  transaction,  when  this  $11,106.00 
was  deposited. 

A.  The  substance  of  the  conversation  was  that  Dr. 
Chambers  was  to  settle  his  indebtedness  to  the  Min- 
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ers  &  Merchants'  Bank.  Mr.  Cole  wanted  to  know 
w^hetlier  I  would  make  any  objections  to  it  and  I 
assured  them  that  there  would  be  no  objection  to  the 
Doctor  papng  his  indebtedness  that  was  due  under 
his  notes.  The  conversation  was  quite  lengthy  but 
the  substance  of  it  was  that  the  notes  should  be  paid, 
and  that  the  remainder  coming  under  the  certificate 
should  remain  there  with  Mr.  Cole  as  trustee,  under 
the  trust  agreement  deed  of  June  11th,  1909. 
Petitioner  Waskey  rests.     [97] 

Thereupon  William  A.  Gilmore,  for  the  respond- 
ent J.  J.  Cole  and  for  the  intervenor,  offered  in  evi- 
dence partial  satisfaction  of  judgment  signed  by  J.  J. 
Cole  in  case  of  Chambers  vs.  Eadie,  and  the  same  was 
admitted  in  evidence  as  it  appears  in  Vol.  2,  page  40, 
and  marked  Respondent's  Ex.  No.  1,  said  exhibit 
being  a  partial  satisfaction  of  the  judgment  in  Cham- 
bers vs.  Eadie  to  the  extent  of  $14,484.30,  bearing 
date  October  30,  1909;  and 

Thereupon  the  mandate  of  the  Circuit  Court  of 
Appeals  in  the  case  of  Chambers  vs.  Eadie  was  admit- 
ted in  evidence  without  objection  read  and  marked 
Respondent 's  Exhibit  2 ;  and 

Thereupon  the  order  of  Court  of  date  October  29, 
1909,  was  offered  in  evidence  and  admitted  without 
objection,  read  and  marked  Respondent's  Exhibit 
No.  3. 

Thereupon  IRA  D.  ORTON  was  called  as  a  wit- 
ness on  behalf  of  respondent  and  intervenor,  and  tes- 
tified as  follows,  being  first  duly  sworn : 


114  J.  J.  Cole  and  William  A.  Gilmore 

Testimony  of  Ira  D.  Orton  [for  Respondent  and 
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Direct  Examination  by  Mr.  GILMORE. 

Q.  You  are  the  Ira  D.  Orton  mentioned  here  in  the 
answer  of  Mr.  Cole,  as  being  the  plaintiff  in  the  case 
of  Orton  vs.  Chambers,  an  attachment  proceeding*? 

A.  Yes,  sir. 

Q.  You  caused  to  be  issued  in  this  suit  an  attach- 
ment against  this  fund  ? 

A.  Yes,  I  did.  Not  this  fund  we  are  talking  about 
here,  whatever  money  Mr.  Cole  might  have. 

Q.  In  Mr.  Cole's  possession? 

A.  Yes,  there  are  other  large  amounts  of  money. 
[98] 

Q.  This  and  other  money  % 

A.  If  we  could  hold  it;  if,  however,  the  Court 
should  decide  it  should  not  be  paid  over,  we  still  claim 
my  attachment  on  it. 

Q.  Mr.  Orton,  in  that  suit  you  appear  as  plaintiff 
in  the  capacity  of  representing  petitioner  Waskey 
for  his  creditors,  do  you  not? 

A.  The  papers  in  the  suit  speak  for  themselves, 
and  as  you  know,  I  appear  as  trustee  for  the  creditors 
of  Waskey  under  certain  deeds  of  assignment  to  me 
of  certain  property  of  Waskey 's. 

Q.  Any  proceeds  after  Waskey 's  creditors  are 
paid,  the  residue  from  his  property  goes  back  to  him  ? 

A.  That  was  not  mentioned. 

Q.  That  was  understood? 

A.  There  never  was  any  understanding.  (Con- 
tinuing.)    Waskey  never  had   any  understanding, 
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that  is,  that  he  expressed  to  me;  the  property  was 
conveyed  to  me  in  trust  for  the  creditors. 

Q.  Were  you  one  of  the  creditors  1 

A.  I  believe  Mr.  Waskey  owes  me  money,  money 
that  I  have  advanced  for  costs,  something  like  that. 

Q.  Are  you  willing  to  waive  your  rights  in  order 
to  get  this  fund  transferred  into  court? 

A.  No,  sir,  I  am  not  willing  to  waive  anything. 

Q.  Would  not  cancel  it  for  them?        A.  Yes. 

Q.  Because  you  represent  Waskey  in  one  suit  as 
trustee  for  the  creditors  and  in  the  other  as  counsel 
for  Waskey  ? 

A.  I  represent  the  trustee  on  one  suit  because  the 
trustee  happens  to  owti  the  cause  of  action,  the  trus- 
tee paid  money  out  of  the  trustee  fund  to  protect  the 
property  and  for  that  reason  I  brought  the  suit  in 
his  name     [99]     to  protect  it. 

Q.  Now,  does  Waskey  get  any  benefit  himself 
under  the  agreement  ? 

A.  It  benefits  him  to  that  extent.     I  presume  so. 

Thereupon  J.  J.  CHAMBERS  was  called  as  a  wit- 
ness on  behalf  of  respondent  and  intervener  and 
being  first  duly  sworn  testified  as  follows : 

Testimony  of  J.  J.  Chambers  [for  Respondent  and 

Intervener]. 
Direct  Examination  by  Mr.  GILMOEE. 
Q.  Now,  in  the  Chambers-Eadie,  the  original  suit 
out  of  which  all  these  affairs  have  arisen  between 
you  and  Mr.  Waskey,  state  to  the  Court  if  you  lost 
your  legal  interest  therein  or  do  you  claim  an  equita- 
ble interest. 
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Mr.  FINK. — Objected,  to  as  immaterial  to  the 
issues  in  this  matter. 

The  COURT. — The  objection  is  sustained  and.  an 
exception  allowed. 

Mr.  GILMORE.— I  would  like  to  make  an  offer. 

The  COURT.— Proceed. 

Mr.  GILMORE. — I  offer  to  show  by  this  witness 
that  he  has  coming  on  the  ultimate  trial  of  this  case 
from  the  petitioner  Waskey,  and  his  codefendant,  a 
large  sum  of  money,  to  wit:  six  to  eight  thousand 
dollars,  and  in  addition  to  that  that  he  claims  he  owns 
by  deed  the  Andrew  Eadie  interest  in  the  property. 

Mr.  ORTON. — That  is  objected  to  as  immaterial. 
[100] 

The  COURT. — ^Sustained,  to  which  ruling  of  the 
Court  an  exception  was  allowed. 

[Testimony  of  William  A.  Gilmore,  for  Respondent 
and  Intervenor  (Recalled).] 

Thereupon  the  respondent  and  intervenor  recalled 
the  witness  WILLIAM  A.  GILMORE,  who  testified 
as  follows: 

I  desire  to  offer  in  evidence  the  minutes  of  the 
Court,  dated  August  23d,  1910,  in  the  case  of  William 
A.  Gilmore  vs.  J.  J.  Chambers,  and  to  read  the  same 
into  the  record. 

The  COURT. — You  may  proceed. 

Thereupon  Mr.  Gilmore  read  into  the  record  the 
minute  entry  contained  in  Vol.  16  of  the  records  of 
the  Court  at  page  571  as  follows : 

"This  cause  came  on  on  the  oral  application 
of  counsel  for  defendant,  J.  J.  Chambers,  before 
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Special  Judge  B.  S.  Rodey,  to  fix  supersedeas 
on  Writ  of  Error  herein,  Mr.  William  A.  Gil- 
more,  for  the  plaintiff  appearing  and  contending 
that  the  supersedeas  should  be  fixed  in  the 
amount  of  the  judgment,  and  the  defendant  J.  J. 
Chambers,  through  Parke  Godwin,  Esq.,  his 
.  attorney,  contending  that  the  supersedeas  should 
be  merely  nominal  inasmuch  as  the  judgment 
was  fully  secured  by  attachment  liens. 

Thereupon  Special  Judge  B.  S.  Eodey  deliv- 
ered an  oral  opinion  on  the  application,  stating 
that  inasmuch  as  the  judgment  upon  which  the 
Writ  of  Error  was  sought  to  be  sued  out  is  fully 
secured  by  an  attachment  lien,  and  also  a  general 
judgment  lien  on  the  property  of  the  defendant 
that  a  nominal  bond  should  only  be  required,  and 
ordered  that  on  a  written  application  being  filed 
therefor,  an  order  be  entered  granting  the  appli- 
cation for  a  Writ  of  Error  and  that  the  cost  bond 
on  error  be  fixed  in  the  sum  of  Two  Hundred 
and  Fifty  Dollars,  and  that  when  said  bond  is 
duly  filed  it  shall  suspend  execution  herein  with- 
out affecting  any  legal  liens  or  plaintiff's  right 
to  have  same  protected,  now  existing  as  security 
to  the  defendant  in  error  pending  the  hearing  on 
the  Writ  of  Error  now  before  the  Circuit  Court 
of  Appeals. 

On  motion  of  William  A.  Gilmore,  plaintiff 
was  granted  leave  to  file  a  motion  to  require 
defendant,  J.  J.  Chambers,  to  pay  into  court  cer- 
tain monies,  the  proceeds  of  attachment  proceed- 
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ings  heretofore  received  by  Mm  from  tHe  United 
States  Marshal,  T.  C.  Powell. 

On  motion   of   Parke  Godwin,   attorney   for 
defendant,  the  defendant  was  granted  ten  days 
additional  time  in  which  to  serve  and  file  a  bill 
of  exceptions  on  the  motion  to  set  aside  the  judg- 
ment herein,  relative  to  the  attached  property 
and  vacate  the  judgment  levied  under  the  alias 
Writ  of  Attachment." 
Mr.  GILMOEE.— In  order  to  show  the  Court  that 
this  particular  fund  now  being  litigated  was  a  part 
of  the  property   garnished   in   the     [101]     case  of 
Gilmore  vs.  Chambers,  I  now  offer  in  evidence  the 
Writ    of    Attachment    and    the    Marshal's    return 
thereto. 

The  COURT. — It  ma 3'  be  received  in  evidence  and 
properly  marked  by  the  clerk. 

(Recital:)  The  said  marshal's  return  shows  the 
garnishment  of  this  same  identical  fund. 

Thereupon  Mr.  Lomen,  on  behalf  of  respondent 
and  intervenor,  offered  in  evidence  the  judgment  in 
the  case  of  Murane  vs.  Chambers  No.  2325,  and  the 
same  was  received  and  read  in  evidence  without 
objection,  and  properly  marked;  also  the  judgment 
in  the  case  of  William  A.  Gilmore  vs.  J.  J.  Chambers, 
which  was  received  in  evidence  and  read  to  the  Court 
and  properly  marked  by  the  clerk. 
Testimony  closed. 

BE  IT  FURTHER  REMEMBERED,  that  the 
said  cause  was  thereupon  argued  to  the  Court  by 
counsel  for  the  petitioner,  Waskey,  and  counsel  for 
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respondent  and  trustee  Cole,  and  intervenor  Gilmore, 
and  duly  submitted  to  the  Court  for  decision  and 
thereafter,  on  the  15th  day  of  October,  1912,  the 
Court  rendered  its  opinion  and  made  its  wi'itten 
order  in  favor  of  petitioner  AYaskey  and'  against 
respondent  and  intervenor,  and  directed  by  said 
order  that  said  fund  be  turned  into  the  registry  of 
the  Court ;  and  thereupon  the  respondent  and  inter- 
venor excepted  to  the  said  decision  and  order  of  the 
Court  and  the  exception  was  allowed. 

Now,  within  the  time  allowed  by  law,  the  respond- 
ent and  intervenor  present  this  their  bill  of  excep- 
tions and  pray  that  the  same  may  be  settled  and 
allowed  by  the  Court. 

Dated  at  Nome,  Alaska,  this  11th  day  of  Decem- 
ber, A.  D.  1912. 

G.  J.  LOMEN  and 
WILLIAM  A.  GILMORE, 
Attorneys  for  Respondent  and  Trustee    J.  J.  Cole 
and  Intervenor  William  A.  Gilmore.     [102] 

[Order  Settling  and  Allowing  Bill  of  Exceptions.] 
The  above  and  foregoing  Bill  of  Exceptions  hav- 
ing been  served,  filed  and  presented  for  settlement 
within  the  time  allowed  by  law,  and  being  now  found 
full,  true  and  correct,  containing  all  of  the  evidence 
introduced  at  the  trial,  the  same  is  now  settled  and 
allowed. 

Done  in  open  couii  this  11  day  of  January,  A.  D. 
1913,  at  Nome,  Alaska. 

CORNELIUS  D.  MURANE, 

District  Judge. 
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Service  of  the  above  and  foregoing  Bill  of  Excep- 
tions is  hereby  admitted  this  11th  day  of  December, 
1912. 

O.  D.  COCHRAN, 
Of  Attorneys  for  Petitioner  Waskey. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al..  De- 
fendant. Proposed  Bill  of  Exceptions  of  Respond- 
ent J,  J.  Cole  and  William  A.  Gilmore,  Intervenor. 
Filed  in  the  Office  of  the  Clerk  of  the  District  Court 
of  Alaska,  Second  Division,  at  Nome.    Dec.  13,  1912. 

John    Sundback,    Clerk.     By   ,    Deputy. 

William  A.  Gilmore,  Attorney  at  Law,  Nome,  Alaska, 
Attorney  for  Intervenor.  Vol.  10,  Orders  and  Judg- 
ments, p.  75.  C.  Refiled  in  the  Office  of  the  Clerk 
of  the  District  Court  of  Alaska,  Second  Division,  at 
Nome.  Jan.  11:,  1913.  John  Sundback,  Clerk.  By 
J.  A.  B.,  Deputy.     [103] 


[Minutes  of  Court— December  28,  1912.] 

In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

TERM  MINUTES,  Special    October,  1912,  Term, 
Beginning  October  21,  1912. 
Saturday,  December  28,  1912,  at  10  A.  M. 
Court  convened  pursuant   to   adjournment,  Hon. 
CORNELIUS  D.  MURANE,  District  Judge,  Pre- 
siding. 
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Upon  the  convening  of  Court  tlie  following  pro- 
ceedings were  had : 

ie29. 

CHAMBERS  ♦ 

vs. 
EADIE  et  al. 

Upon  motion  of  Mr.  William  A.  Gilmore  the  set- 
tlement of  the  proposed  bill  of  exceptions  of  J.  J. 
Cole  and  W.  A.  Gilmore  was  set  for  Saturday  next 
at  10  o'clock  A.  M.     [104] 


[Minutes  of  Court — January  4,  1913.] 

In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

TERM  MINUTES,  Special   October,    1912,    Term, 
Beginning  October  21,  1912. 

Saturday,  January  4, 1913,  at  10  A.  M. 

Court  convened  pursuant  to  adjournment,  Hon. 
CORNELIUS  D.  MURANE,  District  Judge,  Pre- 
siding. 

Upon  the  convening  of  Court  the  following  pro- 
ceedings were  had: 

1629. 
CHAMBERS 

vs. 
EADIE  et  al. 

Upon  motion  of  Mr.  William  A.  Gilmore,  the  set- 
tlement of  proposed  bill  of  exceptions  of  J.  J.  Cole, 
trustee,  and  William  A.  Gilmore,  intervenor,  was 
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continued  over  the  term  and  set  for  hearing  and  set- 
tlement on  January  11,  1913.     [105] 


[Minutes  of  Court — January  11,  1913.] 

In  the  District  Court  for  tlie  District  of  Alaska, 
Second  Division. 

TEEM  MINUTES,  General  1913  Term,  Beginning 
Januan^  6,  1913. 

Saturday,  January  11, 1913,  at  10  A.  M. 

Court  convened  pursuant  to  adjournment,  Hon. 
CORNELIUS  D.  MURANE,  District  Judge,  Pre- 
siding. 

Upon  the  convening  of  Court  the  following  pro- 
ceedings were  had: 

1629. 
J.  J.  CHAMBERS 

vs. 
EADIE  et  al. 

Mr.  William  A.  Gilmore  presented  bill  of  excep- 
tions for  settlement,  and  the  same  was  taken  under 
advisement  by  the  Court  until  11  A.  M.  Monday, 
January  13,  1913. 

Upon  motion  of  Mr.  Gilmore  he  was  permitted  to 
withdraw  said  bill  of  exceptions  and  amend  the  same 
by  interlineation.  Thereupon  Mr.  Gilmore  pre- 
sented and  filed  assignment  of  errors  upon  appeal 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; also  petition  for  an  order  allowing  appeal;  also 
ord>er  allowing  appeal  and  fixing  the  amount  of  cost 
bond,  which  was  signed  by  the  Court  and  filed ;  also 
cost  bond  and  order  approving  same ;  also  presented 
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citation  on  appeal;  also  presented  and  filed  order 
enlarging  time  to  the  1st  day  of  August,  1913,  in 
which  to  file  record  on  appeal  in  the  Circuit  Court 
of  Appeals. 

Mr.  0.  D.  Cochran,  on  behalf  of  respondeiit,  stated 
in  open  court  that  he  had  no  objection  to  the  signing 
of  said  appeal  x)apers  by  the  Court,  and  further 
stated  that  the  cost  bond  and  sureties  thereon  were 
satisfactory  to  the  respondent. 

Mr.  Gilmore,  on  behalf  of  appellants,  presented 
order  for  severance  which  was  taken  under  consider- 
ation by  the  Court  until  11  A.  M.  Monday,  January 
13,  1913.     [106] 


[Minutes  of  Court — January  14,  1913.] 

In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

TEEM  MINUTES,  General  1913  Term,  Beginning 

January  6,  1913. 

Tuesday,  January  14,  1913,  at  11  A.  M. 

Court  convened  pursuant  to  adjournment,  Hon. 
CORNELIUS  D.  MURAXE,  District  Judge,  Pre- 
siding. 

Upon  the  convening  of  Court  the  following  pro- 
ceedings were  had: 
1629. 

J.  J.  CHAMBERS 

vs. 
EADIE  et  al. 

The  bill  of  exceptions  of  J.  J.  Cole,  Trustee,  and 
William  A.    Gilmore,   Intervenor,   heretofore   filed 
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herein,  came  on  regularl}^  for  hearing    and  settle- 
ment. 

Mr.  AVilliam  A.  Gihnore,  on  behalf  of  trustee  and 
intervenor,  stated  that  ^Nith  the  permission  of  the 
Court,  he  and  Mr.  0.  D.  Cochran  representing  re- 
spondent, had  agreed  upon  the  amendments  to  the 
hill  and  the  bill  had  been  amended  by  interlineation, 
as  directed  by  the  Court. 

Thereupon  the  Court  signed  an  order  approving 
said  bill  of  exceptions  and  directed  the  same  to  be  re- 
filed. 

The  plaintiff,  J.  J.  Chambers,  asked  the  Court  to 
have  the  minutes  of  the  Court  corrected  in  certain 
particulars,  but  the  Coui-t  refused  to  make  any  cor- 
rections of  the  minutes  that  were  made  doiring  the 
time  that  Judge  Lyons  presided  over  the  Court. 

The  Court  announced  that  he  would  refuse  to  sign 
the  order  of  severance  taken  under  consideration  on 
Saturday  last  for  the  reason  that  he  was  disqualified. 
An  exception  was  asked  by  appellants  and  allowed. 

Mr.  O.  D.  Cochran,  attorney  for  respondent,  con- 
sented to  the  filing  of  the  petition  for  an  order  of 
severance  and  said  order  and  that  said  petition  and 
said  order  be  incorporated  in  the  transcript  on  ap- 
peal in  this  case.     [107] 
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In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

No.  1629.  * 

J.  J.  CHAMBERS, 

Plaintiff, 
vs. 

ANDREW    EADIE,    J.  POTTER    WHITTREN 
and  FRANK  H.  WASKEY, 

Defendants* 
J.  J.  COLE,  Trustee, 

Respondent. 
WILLIA^I  A.  GILMORE, 

Intervenor. 

Assignment  of  Errors. 

Come  now  J.  J.  Cole,  Trustee,  and  William  A.  Gil- 
more,  intervenor  in  the  above-entitled  action,  and 
assigns  the  following  errors  upon  which  they  will 
rely  in  prosecuting  their  said  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
final  order  of  the  Court  made  on  the  15th  day  of 
October,  1912,  and  thereafter  entered  on  the  20th  day 
of  December,  1912: 

I. 

That  the  Court  erred  in  assuming  and  taking  juris- 
diction of  the  person  and  property  of  J.  J.  Cole, 
Trustee,  without  due  process  of  law,  or  any  process 
of  law  authorized  under  the  Code  of  Alaska. 

II. 

That  the  Court  erred  in  overruling  and  denying 
the  demurrer  of  appellant,  J.  J.  Cole. 
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III. 

That  the  Court  erred  in  making  and  entering  its 
final  order  directing,  commanding  and  compelling 
the  appellant,  J.  J.  Cole,  to  pay  the  said  fund  into 
the  registr}^  of  the  Court.     [108] 

IV. 

The  Court,  erred  in  assiuning  and  taking  jurisdic- 
tion of  the  said  fund  described  in  the  said  order 
made  on  the  15th  day  of  October,  1912,  and  there- 
after entered  on  the  20th  day  of  December,  1912,  and 
that  the  Court  was  without  jurisdiction  to  direct  that 
said  fund  be  paid  into  the  registry  of  the  Court. 

V. 

The  Court  erred  in  overruling  and  denying  the 
offer  of  the  trustee  and  Intervenor  at  the  trial  of 
these  proceedings  to  prove  by  the  witness,  J.  J. 
Chambers,  that  he  had  a  substantial  interest  in  the 
fund  in  controversy  as  follows: 

''Mr.  GILMORE.— I  would  like  to  make  an  offer. 

The  COURT.— Proceed. 

Mr.  GrILMORE.— I  offer  to  show  by  this  witness 
that  he  has  coming  on  the  ultimate  trial  of  this  case 
from  the  petitioner,  Waskey,  and  his  codef endant,  a 
large  sum  of  money,  to  ^it:  Six  to  eight  thousand 
dollars  as  royalty,  being  a  portion  of  this  identical 
fund  and  in  addition  to  that,  that  he  claims  he  owns 
by  deed,  the  Andrew  Eadie  interest  in  the  property. 

Mr.  ORTOX.— That  is  objected  to  as  immaterial. 

The  COURT. — Sustained  and  exception  allowed." 

VI. 

The  Court  erred  in  assuming  and  taking  jurisdic- 
tion and  deciding  this  proceeding  on  its  merits. 
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WHEEEFORE,  said  J.  J.  Cole,  Trustee,  and 
William  A.  Gilmore,  Intervenor,  pray  that  the  said 
final  order  made  by  [109]  the  Court  on  the  15th 
day  of  October,  1912,  and  thereafter  entered  in  the 
above-entitled  court  on  the  20th  day  of  December, 
1912,  be  reversed  and  set  aside  and  that  said  fund 
be  directed  to  be  returned  to  the  said  J.  J.  Cole, 
Trustee. 

G.  J.  LOMEN  and 
WILLIAM  A.  GILMORE, 
Attorneys  for  J.  J.  Cole,  Trustee,  and  William  A. 
Gilmore,  Intervenor. 
Due  service  of  the  within  assignment  of  errors  is 
hereby  acknowledged  by  receipt  of  a  copy,  this  11th 
day  of  January,  1913. 

O.  D.  COCHRAN, 
Of  Attorneys  for  Defendant  and  Petitioner  Frank 
H.  Waskey. 

[Endorsed]  :  No.  1620.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  J.  J. 
Cole,  Trustee  and  Respondent  and  William  A.  Gil- 
more, Intervenor,  Defendants.  Assignment  of  Er- 
rors. Filed  in  the  Office  of  the  Clerk  of  the  District 
Court  of  Alaska,  Second  Division,  at  Nome.  Jan. 
11, 1913.  John  Simdback,  Clerk.  By  J.  A.  B.,  Dep- 
uty. G.  J.  Lomen  and  William  A.  Gihnore,  Attor- 
ney at  Law,  Nome,  Alaska,  Attorney  for  Respond- 
ent and  Intervenor.     [110] 
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In  the  District  Court  for  the  District  of  Alaska, 
Second  Division. 

No.  1629. 
J.  J.  CHAMBEES, 

Plaintiff, 
vs. 

ANDREW    EADIE,    J.  POTTER    WHITTREN 
and  FRANK  H.  AVASKEY, 

Defendants, 
J.  J.  COLE, 

Trustee. 
WILLIAM  A.  GILMORE, 

Intervener. 

Petition  for  and  Order  Allowing  Appeal  [and  Fixing 
Amount  of  Cost  Bond]. 
Come  now  J.  J.  Cole,  trustee  and  respondent,  and 
William  A.  Gilmore,  intervenor  in  the  above-entitled 
action,  and  feeling  themselves  aggrieved  by  the  final 
order  of  the  Court,  made  on  the  15th  day  of  October 
and  entered  on  the  20th  day  of  December,  1912,  in 
the  above-entitled  cause,  in  favor  of  defendant  and 
petitioner  Frank  H.  Waskey,  and  against  respond- 
ent and  intervenor,  do  hereby  appeal  from  said  final 
order  and  from  the  whole  and  every  part  thereof,  to 
the  United'  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  they  pray  that  this  their  appeal 
may  be  allowed ;  and  that  a  transcript  of  the  record 
and  proceedings  upon  which  said  order  was  made, 
duly  verified,  may  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  that 
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said  appellants  further  pray  that  an  order  be  made 
fixing  the  amount  of  a  cost  bond  to  be  given  by  said 
appellants  upon  said  appeal. 

Dated  at  Nome,  Alaska,  this  11th  day  of  January, 
A.  D.  1913. 

G.  J.  LOMEN  and 
WILLIAM  A.  GILMORE, 
Attorneys  for  J.  J.  Cole,  Trustee  and  Eespondent 
and  William  A.  Gilmore,  Intervenor.     [Ill] 
Service  of  the  above  and  foregoing  petition    ac- 
knowledged by  receiiDt  of  a  cop}^  this  11th    day  of 
January,  A.  D.  1913. 

O.  D.  COCHRAN, 
Of  Attorneys  for  Defendant  and  Petitioner   Frank 
H.  Waskey. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J. 
Chambers,  Plaintiff,  vs.  Andrew  Eadie  et  al.,  J.  J. 
Cole,  Tmstee  and  Respondent,  and  William  A.  Gil- 
more,  Intem^enor,  Defendant.  Petition  for  an  Or- 
der Allowing  Appeal.  Filed  in  the  Office  of  the 
Clerk  of  the  District  Court  of  Alaska,  Second  Divi- 
sion, at  Nome.  Jan.  11,  1913.  John  Sundback, 
Clerk.  By  J.  A.  B.,  Deputy.  G.  J.  Lomen  and 
William  A.  Gilmore,  Attorney  at  Law,  Nome, 
Alaska,  Attorney  for  Respondent  and  Intervenor. 
[112] 
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In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 
J.  J.  CHAMBERS, 

Plaintife, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

J.  J.  COLE,  Trustee,  Respondent. 
WILLIAM  A.  GILMORE,  Intervener. 

Order  Allowing  Appeal  and  Fixing  Amount  of  Cost 

Bond. 

Upon  motion  of  G.  J.  Lomen  and  William  A.  Gil- 
more,  attorneys  for  J.  J.  Cole,  Trustee,  and  William 
A.  Gilmore,  intervener  in  the  above-entitled  action, 

IT  IS  ORDERED  that  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  final  order  heretofore  made  on  the 
15th  day  of  October,  and  thereafter  entered  on  the 
20th  day  of  December,  1912,  in  the  above-entitled  ac- 
tion, be,  and  is  hereby  allowed  and  that  a  certified 
transcript  of  the  record,  testimony,  exhibits,  stipu- 
lations, motions,  orders,  pleadings  and  all  proceed- 
ings herein  be  forthwith  transmitted  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

IT  IS  FURTHER  ORDERED  that  a  cost  bond 
be  given  by  the  appelhints  to  the  defendant  and  peti- 
tioner, Frank  H.  Waskey,  in  the  sum  of  Two  Hun- 
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dred  and  Fifty  Dollars  ($250.00),  pending  said  ap- 
peal. 

Done  in  open  court  this  lltli  day  of  January,  1913. 
CORNELIUS  D.  MURANE, 

District  Judg'e.     [113] 
(Service  acknowledged  this  11th  day  of  Jany.,  1913, 
by  receipt  of  a  copy. 

0.  D.  COCHRAN, 
Of  Attys.  for  Frank  H.  Waskey. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  al..  Defendants. 
Order  Allowing  Appeal  and  Fixing  Amount  of  Cost 
Bond.  Filed  in  the  Office  of  the  Clerk  of  the  Dis- 
trict Court  of  Alaska,  Second  Division,  at  Nome. 
Jan.  11,  1913.  John  Sundback,  Clerk.  By  J.  A.  B., 
Deputy.  G.  J.  Lomen  and  William  A.  Gilmore,  At- 
torneys at  Law,  Nome,  Alaska,  Attorneys  for  Re- 
spondent and  Intervenor.  Vol.  10,  Orders  and 
Judgments,  p.  74.     C.     [114] 
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In  the  District  Court  for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 

J.  J.  CHAMBEES, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 
J.  J.  COLE,  Trustee,  Respondent. 

WILLIAM  A.  GILMORE,  Intervener. 

Cost  Bond  and  Order. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  J.  J.  Cole  and  William  A.  Gilmore,  as 
principals,  and  F.  A.  Daniels  and  J.  A.  Bachelder 
as  sureties,  are  held  and  firmly  bound  unto  the  de- 
fendant and  petitioner,  Frank  H.  Waskey,  in  the 
above-entitled  action,  in  the  sum  of  Two  Hundred 
and  Fifty  Dollars  ($250.00),  to  be  paid  to  the  said 
Frank  H.  Waskey,  his  heirs,  executors,  administra- 
tors and  assigns,  to  the  payment  of  which  well  and 
truly  to  be  made  we  bind  ourselves  and  each  of  us, 
jointly  and  severally,  and  our  and  each  of  our  heirs, 
executors,  administrators  and  assigns,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  11th  day  of 
January,  A.  D.  1913. 

The  condition  of  the  above  undertaking  and  obli- 
gation is  that, 

WHEREAS,  the  above-named  J.  J.  Cole,  trustee 
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and  William  A.  Gilmore,  intervenor,  have  filed  their 
petition  for  an  appeal  and  have  taken  an  appeal  in 
the  above-entitled  cause  to  the  United  'States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  [115]  Circuit 
to  reverse  the  final  order  of  the  above-entitled  court 
made  on  the  15th  day  of  October,  1912,  and  entered 
on  the  20th  day  of  December,  1912,  rendered  in  the 
above-entitled  court,  and 

WHEREAS,  the  said  appellants  desire  to  secure 
the  defendant  and  petitioner,  Frank  H.  Waskey,  in 
the  payment  of  his  costs  on  appeal, 

NOW,  THEREFORE,  if  the  above-named  appel- 
lants shall  prosecute  the  said  writ  to  effect  and  an- 
swer all  costs  and  damages  if  they  fail  to  make  good 
their  plea,  and  shall  pay  or  cause  to  be  paid  to  the 
said  defendant  and  petitioner,  Frank  H.  Waskey,  his 
heirs,  executors,  administrators  and  assigns  all  dam- 
ages which  he  shall  suffer  by  reason  of  said  appeal, 
if  the  same  should  be  wrongful  and  without  sufficient 
cause,  then  this  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

J.  J.  COLE, 
WILLIAM  A.  GILMORE, 

Principals. 
F.  A.  DANIELS, 
J.  A.  BACHELDER, 

Sureties. 
United  States  of  America, 
District  of  Alaska, — ss. 

F.  A.  Daniels  and  J.  A.  Bachelder,  being  first  duly 
sworn,  each  for  himself  deposes  and  says : 
I  am  one  of  the  sureties  named  in  the  above  under- 
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taking  and  am  a  resident  of  the  District  of  Alaska; 
that  I  am  not  an  attorney  at  law,  marshal,  deputy 
marshal,  clerk  of  any  court,  or  other  officer  of  any 
court,  and  am  Worth  the  sum  of  Two  Hundred  and 
Fifty  ($250.00)  Dollars  in  property  exempt  from 
[116]  execution,  and  over  and  above  all  just  debts 
and  liabilities. 

F.  A.  DAXIELS. 

J.  A.  BACHELDER. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  January,  A.  D.  1913. 

[Notarial  Seal]  L.  W.  HAYDEX, 

Xotary  Public  in  and  for  the  District  of  Alaska. 

Order  [Approving  Cost  Bond.] 
The  above  and  foregoing  cost  bond  is  hereby  ap- 
proved this  11th  day  of  January,  A.  D.  1913. 

CORXELIUS  D.  MURAXE, 
District  Judge. 
The  above  and  foregoing  cost  bond  and  order  ac- 
knowledged by  receipt  of  a  copy,  this  11th  day  of 
January,  1913. 

0.  D.  COCHRAX, 
Of  Attorneys  for  Defendant  and  Petitioner,  Frank 
H.  Waskey. 

[Endorsed] :  Xo.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  ah,  J.  J.  Cole, 
Trustee,  and  William  A.  Gilmore,  Defendants.  Cost 
Bond  and  Order.  Filed  in  the  Office  of  the  Clerk  of 
the  District  Court  of  Alaska,  Second  Division,  at 
Xome.     Jan.  11,  1913.     John  Sundback,  Clerk.     By 
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J.  A.  B.,  Deputv.  G.  J.  Lomen  and  William  A.  Gil- 
more,  Attorney  at  Law.  Xome,  Alaska,  Attorney  for 
Eespondent  and  Intervenor.  Vol.  5,  Civil  Bond  Rec- 
ord, p.  183.     C.     [117] 


In  the  District  Court   for    the    District  of  Alasiia, 
Second  Division. 


Plaintiff, 


Xo.  1629. 
J.  J.  CHAMBERS, 

vs. 

ANDREW  EADIE  et  al., 

Defendants. 

Order  Enlarging  Time  to  File  Record. 

On  motion  of  Messrs.  G.  J.  Lomen  and  William  A. 
Gilmore,  attorneys  for  J.  J.  Cole,  respondent,  and 
William  A.  Gilmore,  intervenor  in  the  above-entitled 
cause,  and  g-ood  cause  appearing  to  the  Court  there- 
for, 

IT  IS  HEREBY  ORDERED  that  the  time  fur  fil- 
ing and  docketing  the  transcript  and  record  in  the 
above-entitled  cause  in  the  L^nited  States  Circuit 
Court  of  Appeals  for  the  Xinth  Circuit,  at  San  Fran- 
cisco, California,  is  hereby  extended  and  enlarged  to 
and  until  the  first  day  of  August,  1913. 

Done  in  open  coiu't  this  11  day  of  January,  1913. 
CORXELirS  D.  MURAXE, 

District  Judge. 
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Service  of  the  above  and  foregoing  order  admitted 
by  receipt  of  copy  this  11th  day  of  January,  1913. 

0.  D.  COCHRAN, 
Of  Attorneys  for  Defendant  and  Petitioner,  Frank 
H.  Waskey. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  al..  Defendant. 
Order  Enlarging  Time  to  File  Record.  Filed  in  the 
Office  of  the  Clerk  of  the  District  Court  of  Alaska, 
Second  Division,  at  Nome.  Jan.  11,  1913.  John 
Sundback,  Clerk.  By  J.  A.  B.,  Deputy.  G.  J. 
Lomen  and  William  A.  Gilmore,  Attorneys  at  Law, 
Nome,  Alaska,  Attorneys  for  Respondent  and  Inter- 
venor.  Vol.  10,  Orders  and  Judgments,  p.  73.  C. 
[118] 


In  tlie  District  Court  for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 
J.  J.  CHAMBERS, 

Plaintiff, 
vs. 
ANDREW  EADIE  et  al., 

Defendants. 
Petition  for  an  Order  of  Severance. 
To   the  Honorable    CORNELIUS    D.    MURANE, 
Judge  of  the  Above-entitled  Court: 
Come  now  respondent,  J.  J.  Cole,  and  intervenor, 
William  A.  Gilmore,  and  for  cause  of  petition  allege: 
That  on  the  15th  day  of  October,  1912,  a  final  order 
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was  made  by  Honorable  Thomas  R.  Lyons,  Judge 
presiding  in  the  above-entitled  Court  in  the  above- 
entitled  action,  in  favor  of  defendant  Frank  H. 
Waskey  and  against  your  petitioners  herein,  in 
which  said  order  it  was  decreed  and  directed  that 
the  respondent,  J.  J.  Cole,  pay  a  certain  fund  in  his 
possession  into  the  registry  of  the  Court  in  the 
above-entitled  action,  to  which  said  order  reference 
is  made  for  the  purpose  of  this  petition. 

That  at  the  hearing  and  trial  of  said  proceedings 
the  plaintiff,  J.  J.  Chambers,  consented  that  said 
fund  be  placed  in  the  registry  of  the  Court,  and  by 
said  action  refuses  to  join  in  an  appeal  to  the  United 
8tates  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  said  order  so  made  and  entered. 

That  thereafter,  on  the day  of  January,  1913, 

a  bill  of  exceptions  was  prepared,  settled  and  filed 
in  [119]  said  action  preparatory  to  the  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  your  petitioners  herein,  J.  J.  Cole 
and  William  A.  Gilmore,  desire  to  appeal  to  said  Cir- 
cuit Court  from  said  final  order  and  desire  the  Court 
to  make  an  order  of  severance  allowing  and  permit- 
ting said  respondent,  J.  J.  Cole  and  intervenor, 
William  A.  Gilmore,  the  right  to  appeal  from  said 
order  without  joining  the  plaintiff,  J.  J.  Chambers, 
thereto. 

WHEREFORE  your  petitioners,  J.  J.  Cole  and 
William  A.  Gilmore,  pray  for  an  order  granting  the 
right  of  appeal  to  them  and  granting  an  order  of 
severance  barring  said  plaintiff  from  said  right  and 
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for  such  other  order  as  the  Court  may  deem  proper 

in  the  premises. 

J.  J.  COLE. 

WILLIAM  A.  GILMORE. 

United  States  of  America, 
District  of  Alaska, — ss. 

William  A.  Gilmore,  being  first  duly  sworn,  de- 
poses and  says: 

That  I  am  one  of  the  petitioners  named  in  the  fore- 
going petition;  that  I  have  read  the  same,  know  the 
contents  thereof,  and  the  same  is  true  as  I  verily  be- 
lieve. 

WILLIAM  A.  GILMORE. 

iSubscribed  and  sworn  to  before  me  this  11th  day 
of  January,  A.  D.  1913. 

[Notarial  Seal]  L.  W.  HAYDEN, 

Notary  Public  in  and  for  the  District  of  Alaska. 
[120] 

Service  by  receipt  of  copy  of  foregoing  petition  for 
severance  admitted  this  11th  day  of  January,  1913. 

0.  D.  COCHRAN, 
Of  Attorneys  for  F.  H.  Waskey. 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  al.,  Defendant. 
Petition  for  an  Order  of  Severance.  Piled  in  the 
Office  of  the  Clerk  of  the  District  Court  of  Alaska, 
Second  Division,  at  Nome.  Jan.  14,  1913.  John 
Sundback,  Clerk.  By  J.  A.  B.,  Deputy.  G.  J. 
Lomen  and  William  A.  Gilmore,  Attorneys  at  Law, 
Nome,  Alaska,  Attorneys  for  Respondent  and  Inter- 
venor     [121] 
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In  the  District  Court  for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 
J.  J.  CHAMBERS, 


vs. 
ANDREW  EADIE  et  al., 


Plaintiff, 


Defendants. 


Order  [Granting  J.  J.  Cole  et  al.  Right  to  Appeal 
Without  Joining  J.  J.  Chambers,  etc.]. 

Upon  reading  and  considering  the  petition  of  peti- 
tioners, J.  J.  Cole  and  William  A.  Gilmore,  praying 
for  an  order  of  severance  from  the  plaintiff  J.  J. 
Chambers  in  the  matter  of  the  appeal  in  the  above- 
entitled  action,  from  the  final  order  of  the  Court 
made  on  the  15th  day  of  October,  1912,  and  it  appear- 
ing to  the  Court  from  the  record  and  proceedings  in 
said  action  that  the  plaintiff,  J.  J.  Chambers,  has 
refused  to  join  in  the  said  appeal,  and  the  Court 
being  otherwise  fully  advised  in  the  premises; 

NOW  ORDERS  AND  DIRECTS  that  the  said 
petitioners,  J.  J.  Cole  and  William  A.  Gilmore,  be 
and  they  are  hereby  granted  the  right  to  appeal 
without  joining  the  said  J.  J.  Chambers  in  said  ap- 
peal. 

IT  IS  FURTHER  ORDERED  that  the  usual  pro- 
ceedings ma}^  be  had  and  granted  to  the  petitioners, 
J.  J.  Cole  and  William  A.  Gilmore  in  the  prepara- 
tion and  completion  of  the  said  proposed  appeal  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
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Dated  at  Nome,  Alaska,  this day  of  January, 

A.  D.  1913. 


District  Judge.     [122] 
Service  acknowledged  by  receipt  of  copy  this  11th 
day  of  Jany.,  1913. 

O.  D.  COCHRAN, 
Of  Attys.  for  Waskey. 
[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  al.,  Defendant, 
Order.  Filed  in  the  Office  of  the  Clerk  of  the  Dis- 
trict Court  of  Alaska,  Second  Division,  at  Nome. 
Jan.  14,  1913.  John  Sundback,  Clerk.  By  J.  A.  B., 
Deputy.  G.  J.  Lomen  and  William  A.  Gilmore,  At- 
torneys at  Law,  Nome,  Alaska,  Attorneys  for  Re- 
spondent and  Intervenor.     [123] 


In  the  District  Court,  District    of   Alaska,  Second 

Division, 

No. . 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

Verdict. 

We,  the  jury  duly  empaneled  and  sworn  to  try  the 
above-entitled  cause,  find  for  the  plaintiff  and  against 
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the  defendants,  and  that  the  plaintiff  is  the  owner 
in  fee  and  entitled  to  the  possession  of  an  undivided 
one-half  interest  in  the  Bon  Voyage  Claim,  described 
as  follows,  to  wit : 

Commencing  at  the  initial  stake  which  is  situ- 
ated about  1,500   feet   in  a  southerly   direction 
from  the  upper  end  line  of  Creek  Claim  No.  3 
Below   on   Newton  Gulch,   a    tributary  of  Dry 
Creek,  said  stake  being  in  the  north  end  line  of 
said  claim;  thence  330  feet  in  a  westerly  direc- 
tion and  parallel  to  said  Newton  Gulch  to  corner 
stake  No.  1 ;  thence  1320  feet  in  a  southerly  direc- 
tion and  at  right  angles,  to  corner  stake  No.  2 ; 
thence  G60  feet  in  an  easterly  direction  to  corner 
stake  No.  3;  thence  1,320  feet  in  a  northerly 
direction  to  corner  stake  No.  4;  thence  330  feet 
to  initial  stake  or  place  of  beginning ;  said  claim 
being  situated  on  the  divide  known  as  Gold  Hill, 
between  Newton  Gulch   and   Nome  River,  and 
next  to  a  certain  Bench  Claim  known  as  Gold 
Hill  Claim  No.  1,  and  containing  about  twenty 
acres  of  placer  mining  ground. 
And  we  further  find  that  the  plaintiff  is  entitled 
to  damages  against  the  defendants,  Andrew  Eadie, 
J.  Potter  Whittren,  and  Frank  H.  Waskey,  in  the 
sum  of  $20,441.83,  Twenty  Thousand  Four  Forty-one 
83/100  Dollars. 
Dated  this  3d  day  of  September,  1907. 

FLOYD  W.  DAVIS, 
Foreman. 

[Endorsed]:  #1629.    In  the  District  Court,  Dis- 
trict of  Alaska,  Second  Division.    J.  J.  Chambers, 
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Plaintiff,  vs.  Andrew  Eadie,  J.  Potter  Whittren  and 
Frank  H.  Waskey,  Defendants.  Verdict.  Filed  in 
the  Office  of  the  Clerk  of  the  Dist.  Court  of  Alaska, 
Second  Division,  at  Nome.  Sep.  3,  1907.  Jno.  H. 
Dunn,  Clerk.    By ,  Deputy.    McB.    [124] 


In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

No.  . 

J.  J.  CHAMBEES, 

Plaintiff, 

vs. 

ANDEEW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

Judgment. 

This  cause  having  come  on  for  hearing  in  the 
above-entitled  court  on  the  26th  day  of  August,  1907, 
the  parties  appearing  in  person  and  by  their  respec- 
tive attorneys,  a  jury  having  been  duly  and  regularly 
empaneled  and  sworn  to  try  said  cause,  and  after 
hearing  the  testimony  introduced  by  plaintiff  and 
defendants,,  the  arguments  of  counsel  for  plaintiff 
and  defendants  and  the  instructions  of  the  court, 
retired  to  deliberate  upon  their  verdict,  and,  subse- 
quently, returned  into  court  with  the  following  ver- 
dict: 

**We,  the  jury  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  find  for  the  plaintiff  and 
against  the  defendants,  and  that  the  plaintiff  is  the 
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owner  in  fee  and  entitled  to  the  possession  of  an 
undivided  one-half  interest  in  the  Bon  Voyage  Claim, 
described  as  follows,  to  wit: 

Commencing  at  the  initial  stake  which  is  situ- 
ated about  1,500  feet  in  a  southerly  dirqction 
from  the  upper  end  line  of  Creek  Claim  No.  3 
Below  on  Newton  Gulch,    a   tributary   of   Dry 
Creek ;  said  stake  being  in  the  north  end  line  of 
said  claim;  thence  330  feet  in  a  westerly  direc- 
tion and  parallel  to  said  Newton  Gulch  to  corner 
stake  No.  1;  thence  1,320  feet  in  a  southerly 
direction  and  at  right  angles,  to  corner  stake 
No.  2 ;  thence  GGO  feet  in  an  easterly  direction  to 
corner  stake  No.  3 ;  thence  1,320'  feet  in  a  north- 
erly direction  to  corner  stake  No.  4;  thence  330 
feet  to  initial  stake  or  place  of  beginning;  said 
claim  being  situated   on   the   divide   known  as 
Gold  Hill,     [125]     between  Newton  Gulch  and 
Nome  River,  and  next  to  a  certain  Bench  Claim 
known  as  Gold  Hill  Claim  No.  1,  and  containing 
about  twenty  acres  of  placer  mining  ground. 
"And  we  further  find  that  the  plaintiff  is  entitled 
to  damages  against  the  defendants,  Andrew  Eadie, 
J.  Potter  Whittren,  and  Frank  H.  Waskey,  in  the 
sum  of  $20,441.83,  Twenty  Thousand    Four  Forty- 
one  83/100  Dollars. 

Dated  this  3d  day  of  September,  1907. 

FLOYD  W.  DAVIS, 

Foreman. ' ' 
THEREAFTER,  the  said  defendants  by  their  at- 
torneys filed  a  motion  for  a  new  trial  to  set  aside  the 
verdict  of  the  jury,  which  said  motion  was  submitted 
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to  the  Judge  of  the  above-entitled  court  and  was  by 
the  Court,  prior  to  this  date,  overruled  and  denied. 

And,  whereas,  heretofore  under  a  stipulation 
signed  by  the  attorneys  for  the  respective  parties, 
the  following  order  was  made  by  the  Court : 

"On  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ordered  that  the  Miners  and  Merchants' 
Bank  of  Alaska  be  authorized  to  cause  the  gold-dust 
deposited  with  it  subject  to  the  order  of  the  Court 
in  this  action  to  be  melted,  assayed  and  shipped  to 
the  Assay  Office  in  Seattle,  Washington,  and  the  said 
Bank  is  hereby  directed  to  hold  the  proceeds  thereof, 
less  the  usual  charges,  subject  to  the  order  of  the 
court. ' ' 

Dated  Nome,  Alaska,  June  5th,  1907. 

ALFRED  S.  MOORE, 
Judge  District  Court,   District  of  Alaska,   Second 
Division. 

NOW,  THEREFORE,  by  reason  of  the  law  and 
premises  it  is  hereby  ordered  and  adjudged  that  the 
plaintiff  is  the  owner  in  fee  and  entitled  to  the  posses- 
sion of  an  undivided  one-half  (14)  interest  of,  in  and 
to  that  certain  placer  mining  claim  situate  in  the 
Cape  Nome  Recording  District,  District  of  Alaska, 
known  and  named  the  Bon  Voyage  Claim,  particu- 
larly described     [126]     as  follows,  to  wit : 

Commencing  at  the  initial  stake  which  is  situated 
about  1,500  feet  in  a  southerly  direction  from  the 
upper  end  line  of  Creek  Claim  No.  3  Below  on  New- 
ton Gulch,  a  tributary  of  Dry  Creek,  said  stake  being 
in  the  north  end  line  of  said  claim;  thence  330  feet 
in  a  westerly  direction  and  parallel  to  said  Newton 
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Gulch  to  corner  stake  No.  1;  thence  in  a  southerly 
direction  and  at  right  angles  to  corner  stake  No.  2; 
thence  6G0  feet  in  an  easterly  direction  to  corner 
stake  No.  3 ;  thence  1,320  feet  in  a  northerly  direction 
to  corner  stake  No.  4;  thence  330  feet  to  the  initial 
stake  or  place  of  beginning ;  said  claim  being  situated 
on  the  divide  known  as  Gold  Hill  between  Newton 
Gulch  and  Nome  River  and  containing  about  twenty 
acres  of  placer  mining  ground.  And  that  said 
defendants  are  not  the  owners  or  entitled  to  the  pos- 
session of  said  interest  in  said  claim  or  any  part 
thereof,  and  that  plaintiff  has  been  damaged  by  said 
defendants  Andrew  Eadie,  J.  Potter  Whittren  and 
Frank  H.  Waskey  by  the  withholding  of  possession 
of  said  premises  from  plaintiff  and  extracting  gold 
therefrom,  and  it  is  further  ordered  and  adjudged 
that  plaintiff  have  and  recover  of  and  from  said 
Andrew  Eadie,  J.  Potter  Whittren  and  Frank  H. 
Waskey  and  each  of  them  judgment  in  the  sum  of 
Twenty  Thousand  Four  Hundred  and  Forty-one 
Dollars  and  Eighty-three  cents  ($20,441.83),  and  the 
costs  and  disbursements  of  this  action. 

It  is  further  ordered  and  adjudged  that  the  Miners 
and  Merchants'  Bank  pay  into  the  registry  of  this 
court  to  the  clerk  thereof,  to  be  applied  upon  the 
foregoing  judgment  and  proceeds  of  the  gold-dust 
melted  and  assayed  under  the  order  of  this  Court 
hereinbefore  set  out,  and  that  execution  may  issue  to 
carry  this  judgment  into  effect. 
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Done  and  dated  in  open  court  on  this  12th  day  of 
October,  1907. 

ALFRED  S.  MOORE, 
Judge  District   Court,   District  of  Alaska,  Second 
Division.     [127] 

[Endorsed] :  No.  1629.  In  the  District  Court,  Dis- 
trict of  Alaska,  Second  Division.  J.  J.  Chambers, 
Plaintiff,  vs.  Andrew  Eadie  et  al.,  Defendants. 
Judgment.  Filed  in  the  Ofi&ce  of  the  Clerk  of  the 
Dist.  Court   of   Alaska,  Second  Division,  at  Nome. 

Oct.  12, 1907.     Jno.  H.  Dunn,  Clerk.    By , 

Deputy.     Vol.   5,   Orders  and  Judgments,   p.   499. 

Comp.    ,  Attorneys  for  Plaintiff.    J.  D.  2, 

Page  40.     McB.     [128] 


UNITED  STATES  OF  AMERICA. 
District  Court,  District  of  Alaska,  2d  Division. 
Cause  No.  1629. 
J.  J.  CHAMBERS, 


vs. 
ANDREW  EADIE  et  al., 

J.  J.  COLE, 

WILLIAM  A.  GILMORE, 


Plaintiff, 

Defendants. 

Trustee. 

Intervener. 


Praecipe  [for  Transcript  on  Appeal]. 

To  the  Clerk  of  the  Above-entitled  Court : 
You  will  please  include  in  Transcript  on  Appeal 
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with  the  Bill  of  Exceptions  a  copy  of  original  second 
amended  complaint,  answer  of  Waskey,  and  reply 
thereto,  written  Order  of  Court  Oct.  29th,  1909,  the 
mandates  in  this  case.  Also  the  Petition  and  Order 
to  Show  Cause  filed  by  Waskey,  the  Demurrer  by 
Cole,  Answers  of  Cole  &  Gilmore  and  Replies  thereto. 
Also  the  Findings,  Opinion  and  Order  of  the  Court. 
Also  the  Petition  for  Severance  and  Order  of  Sever- 
ance, with  all  the  appeal  papers,  and  a  copy  of  all 
court  minutes  and  exceptions.  Also  Verdict  and 
Judgment. 

G.  J.  LOMEN  and 
WILLIAM  A.  GILMORE, 
Attorneys  for  Trustee  and  Intervenor. 

[Endorsed]  :  Cause  No.  1629.  District  Court,  Dis- 
trict of  Alaska,  2d  Di^dsion.  J.  J,  Chambers,  Plain- 
tiff, vs.  Andrew  Eadie  et  al.,  Defendant.  Praecipe. 
Filed  in  the  Of&ce  of  the  Clerk  of  the  District  Court 
of  Alaska,  Second  Division,  at  Nome.  Jan.  14,  1913. 
John  Sundback,  Clerk.    By  J.  A.  B.,  Deputy.    [129] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Eecord.] 

In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 

J.  J.  CHAMBERS, 

Plaintiff, 
vs. 
ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 


Respondent. 


J.  J.  COLE,  Trustee, 

WILLIAM  A.  GILMORE, 

Intervenor. 

I,  John  Sundback,  Clerk  of  the  District  Court 
of  Alaska,  Second  Division,  do  hereby  certify 
that  the  foregoing  typewritten  pages,  from  1  to  129, 
both  inclusive,  are  a  true  and  exact  transcript  of  the 
Second  Amended  Complaint,  Answer  of  Waskey  to 
Second  Amended  Complaint,  Reply  to  Answer  of 
Defendant  Waskey,  Mandate  under  Rule  32  from 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Order  of  Court  of  October  29, 1909,  Mandate 
from  Supreme  Court  of  the  United  States,  Court 
Minutes  of  September  2,  1912,  in  re  Petition  and 
Order  to  Show  Cause,  Petition  for  Order  to  Show 
Cause,  Order  to  Show  Cause,  Court  Minutes  Septem- 
ber   3,   1912,   Hearing  on   Order  to   Show   Cause, 
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Demurrer  to  Petition  of  Frank  H.  Waskey,  Answer 
of  J.  J.  Cole  to  Petition  of  Frank  H.  Waskey,  An- 
swer of  William  A.  Gilmore,  Intervenor,  to  the  Peti- 
tion of  Defendant  Frank  H.  Waskey,  Reply  to 
Answer  of  J.  J.  Cole,  Reply  to  Answer  of  Inter- 
venor, William  A.  Gilmore,  Court  Minutes  of  Sep- 
tember 4,  1912,  Hearing  on  Order  to  Show  Cause 
continued.  Findings  of  Fact  and  Conclusions  of 
Law,  Opinion  of  the  Court,  Order  filed  December  20, 

1912,  Bill  of  Exceptions,  Court  Minutes  December 
28,  1912,  Bill  of  Exceptions  set  for  hearing.  Court 
Minutes  January  4,  1913,  Settlement  Bill  of  Excep- 
tions continued.  Court  Minutes  January  11,  1913,  in 
re  Bill  of  Exceptions,  Court   Minutes   January  14, 

1913,  Bill  of  Exceptions  settled  and  allowed.  Assign- 
ment of  Errors,  Petition  for  an  Order  Allowing 
Appeal,  [130]  Order  allowing  Appeal  and  fixing 
Amount  of  Cost  Bond,  Cost  Bond  and  Order,  Order 
Enlarging  Time  to  File  Record,  Petition  for  an 
Order  of  Severance,  Order  of  Severance,  Verdict, 
Judgment,  and  Praecipe  for  Transcript  on  Appeal, 
in  the  case  of  J.  J.  Chambers,  Plaintiff,  vs.  Andrew 
Eadie  et  al..  Defendants,  J.  J.  Cole,  Respondent, 
William  A.  Gilmore,  Intervenor,  No.  1629-Civil,  this 
court,  and  of  the  whole  thereof,  as  appears  from  the 
records  and  files  in  my  office  at  Nome,  Alaska;  and 
further  certify  that  the  original  Citation  in  the 
above-entitled  cause  is  attached  to  this  transcript. 

Cost  of  transcript  $51.65,  paid  by  William  A.  Gil- 
more, of  attorneys  for  respondent  and  intervenor. 
IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  the  seal  of  said  Oourt  this  3d  day 
of  March,  A.  D.  1913. 

[Seal]  J.  SUNDBACK, 

Clerk.     [131] 


In  the  District  Court   for   the   District  of  Alaska, 
Second  Division. 

No.  1629. 

J.  J.  CHAMBERS, 

Plaintiff, 

vs. 

ANDREW  EADIE,  J.  POTTER  WHITTREN  and 
FRANK  H.  WASKEY, 

Defendants. 

WILLIAM  A.  GILMORE, 

Intervenor. 
J.  J.  COLE, 

Trustee. 
Citation  [on  Appeal — Original]. 

United  States  of  America, 
District  of  Alaska, — ss. 

The  President  of  the  United  States  of  America,  to 

the     Defendant     and     Petitioner,     Frank     H. 

Waskey,  in  the  Above-entitled  Action,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  held  in  the  city  of  San 

Francisco,  State   of   California,  within   thirty  (30) 

days  from  the  date  of  this  citation,  on  the  10th  day 

of  February,  A.  D.  1913,  pursuant  to  an  order  allow- 


vs.  Frank  H.  Waskey.  151 

ing  appeal,  entered  in  the  office  of  the  clerk  of  the 
United  States  District  Court,  District  of  Alaska, 
Second  Division,  from  the  final  order  of  said  Court 
made  on  the  15th  day  of  October,  1912,  and  entered 
on  the  20th  day  of  December,  1912,  in  this  certain 
suit  wherein  you,  the  said  Frank  H.  Waskey  are  a 
defendant  and  petitioner,  and  J.  J.  Cole  a  respond- 
ent, and  William  A.  Gilmore  an  intervenor,  to  show 
cause,  if  any  there  be,  why  the  said  final  order  made 
and  rendered  against  said  respondent  and  intervenor 
above  named,  as  in  said  order  allowing  [132]  ap- 
peal mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States  of  America,  this  11th  day  of  January,  A.  D. 
1913,  and  of  the  Independence  of  the  United  States 
the  one  hundred  and  thirty-seventh. 

CORNELIUS  D.  MURANE, 

District  Judge. 

Attest  my  hand  and  seal  of  the  United  States  Dis- 
trict Court  for  the  District  of  Alaska,  Second  Divi- 
sion, at  the  Clerk's  Office  at  Nome,  Alaska,  this  11th 
day  of  January,  A.  D.  1913. 

[Seal]  J.  SUNDBACK, 

Clerk  of  the  United  States  District  Court,  for  the 
District  of  Alaska,  Second  Division, 

By  J.  Allison  Bruner, 

Deputy.     [133] 


152  J.  J.  Cole  and  William  A.  Gilmore 

Service  by  receipt  of  copy  of  foregoing  citation  is 
admitted  this  lltli  day  of  January,  1913. 

O.  D.  COCHRAN, 
Of  Attorneys  for  Petitioners.     [134] 

[Endorsed] :  No.  1629.  In  the  District  Court  for 
the  District  of  Alaska,  Second  Division.  J.  J.  Cham- 
bers, Plaintiff,  vs.  Andrew  Eadie  et  al.,  Defendants. 
Citation.  Piled  m  tlie  effiee  el  tke  Glefk  ef  tfee  Dis- 
^m^  GettFt  of  Alaska,  Second  Divisioi^  at  Nome. 
Jftftr-Hrrl^i^  JebftSundback,CtekT  Sy^rArETT 
Deputy. 


[Endorsed]:  No.  2271.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  J.  J.  Cole, 
Trustee,  and  William  A.  Gilmore,  Intervenor,  Appel- 
lants, vs.  Frank  H.  Waskey,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  United  States 
District  Court  for  the  District  of  Alaska,  Second 
Division. 

Piled  May  3,  1913. 

PRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawj^er, 

Deputy  Clerk. 
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GEORGE  B.  BURKE,  as  Trustee  in  Bankruptcy, 
for  the  WENATCHEE-STRATFORD  OR- 
CHARD COMPANY, 

Appellant, 

vs. 

LYMAN  H.  WOOLFOLK, 

Appellee. 


^mmtxxpt  af  IS^ttavh, 


Upon  Appeal   from   the  United  States   District   Court 
for  the  Western  District  of  Washington, 
Southern  Division. 


FILED 

SEP  2"  1913 


FiLMER  Bros.  Co.  Print,  330  Jackson  St..  S.  F.,  Cal. 


No.   2285 
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GEORGE  B.  BURKE,  as  Trustee  in  Bankruptcy 
for  the  WENATCHEE-STRATFORD  OR- 
CHARD COMPANY, 

Appellant, 

vs. 

LYMAN  H.  WOOLFOLK, 

Appellee. 


©rattarnpt  of  ^Anmh, 


Upon  Appeal   from   the  United  States   District   Court 
for  the  Western  District  of  Washington, 
Southern  Division. 


FiLMER  Bros.  Co.  Print,  330  Jackson  St.,  S.  F.,  Cal. 


INDEX  TO  THE  PRINTED  TRANSCRIPT  OF 
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WALTER  M.  HARA^EY,  Esquire,  National  Realty 
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In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division. 

No.  1296. 

In    the    Matter    of    the    WENATCHEE^STRAT- 
FORD  ORCHARD  COMPANY, 

Bankrupt. 

Stipulation  [as  to  Preparation  of  Transcript]. 

It  is  hereby  sti23ulated  that  the  caption  of  all  in- 
struments, other  than  the  first  prepared,  may  be 
omitted  in  preparing  the  transcript  on  appeal  herein, 
and  said  transcript  of  instruments  without  the  cap- 
tion shall  be  with  like  effect  as  though  they  were 
shown  properly  captioned  in  the  court  and  cause. 
Dated  June  27,  1913. 

WINFIELD  R.   SMITH, 
Attorney  for  Creditors  W.  R.  Prowell  and  F.  W. 
Hoffman. 

WALTER  M.  HARVEY, 
Attorney  for  L.  H.  Woolfolk. 


*Page-number  appearing  at  foot  of  page  of  original  certified  Eecord. 


2  George  B.  Biiy^ke  vs. 

[Endorsed] :  Stipulation.  Filed  U.  S.  District 
Court,  Western  District  of  Washington.  Jun.  27, 
1913.  Frank  L.  Crosby,  Clerk.  F.  M.  Harshberger, 
Deputy.     [2] 


Praecipe  [for  Transcript  on  Appeal]. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  transcript  on  appeal  in 
above  matter  including  following:  Stipulation  as  to 
omitting  captions;  Claim  of  L.  H.  Woolfolk  with  Judg- 
ment in  State  Court  on  which  it  is  based;  Confession  of 
Judgment  in  Woolfolk  v.  Wenatchee-Stratford  Or- 
chard Co.  in  iState  Court;  Minutes  of  First  Creditors' 
Meeting;  Objections  to  Claim  of  L.  H.  Woolfolk,  filed 
April  28,  1913;  Order  Appointing  Burke  Trustee; 
Transcript  of  Evidence,  except  pp.  2,  3,  4,  5,  6, 37,  38, 
39,  57  and  58,  and  first  18  lines  of  59;  Petition  for 
Review;  Referee's  Certificate  on  Review;  Opinion  of 
District  Judge;  Order  Entered  Modifying  Referee's 
Decision  by  District  Judge;  Order  Permitting  Ap- 
peal in  Trustee's  Name;  Petition  for  Appeal,  with 
allowance  indorsed;  Assignment  of  Errors;  Bond  on 
Appeal;  Citation,  Exhibit  No.  1. 

WINFIELD  R.  SMITH, 
Attorney  for  Appellants  F.  W.  Hoffman  and  W.  R. 
Prowell  in  Trustee's  Name. 

[Endorsed] :  Praecipe  for  Record  on  Appeal. 
Filed  U.  S.  District  Court,  Western  District  of 
Washington,  June  27, 1913.  Frank  L.  Crosby,  Clerk. 
F.  M.  Harshberger,  Deputy.    i[3] 
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Claim  of  W.  H.  Woolfolk  and  Payment  on  Which  It 

is  Based. 

At  Seattle,  in  said  District  of  Washington,  on  the 
19th  day  of  March,  A.  D.  1913,  came  L.  H.  Woolfolk 
of  Seattle,  of  the  'County  of  King  and  State  of  Wash- 
ington, and  made  oath  and  says  that  Wenatchee- 
Stratford  Orchard  Company,  a  corporation,  against 
whom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was  at  and  before  the  filing  of  said  peti- 
tion, and  still  is,  justly  and  truly  indebted  to  said 
deponent  in  the  sum  of  $46,138.84;  that  the  consid- 
eration of  said  debt  is  as  follows: 

A  judgment  duly  and  regularly  entered  by  the  Su- 
perior Court  of  the  State  of  Washington  for  Pierce 
County  in  cause  No.  34,267,  pending  in  the  said  Su- 
perior Court,  wherein  L.  H.  Woolfolk  is  plaintiff  and 
Wenatchee-Stratford  Orchard  Company,  a  corpora- 
tion, is  the  defendant,  which  said  judgment  was 
entered  on  the  13th  day  of  February,  1913,  and  was 
rendered  upon  promissory  notes  made,  executed  and 
delivered  by  said  Bankrupt  and  assigned  to  the  de- 
ponent, and  a  copy  of  which  said  judgment  is  hereto 
annexed  and  made  a  part  hereof;  that  no  part  of  said 
debt  or  judgment  has  been  paid  and  there  are  no  set- 
offs or  counterclaims  to  the  same;  that  said  deponent, 
L.  H.  Woolfolk,  by  virtue  of  his  judgment  aforesaid, 
has  no  lien  upon  any  real  estate  or  personal  property 
of  the  above-named  bankrupt,  and  has  no  prior  claim 
over  the  other  creditors  of  said  bankrupt  corporation 
by  virtue  of  said  judgment,  and  said  deponent  and 
claimant  L.  H.  Woolfolk  hereby  offers  to  and  does 
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waive  and  surrender  any  preference  or  priority 
which  could  or  might  be  claimed  by  him  against  the 
assets  of  property  [4]  of  said  corporation  or  as 
against  other  creditors  of  said  bankrupt  corporation, 
and  hereby  disclaims  any  preference,  right  or  prior- 
ity against  the  property,  assets  and  effects  of  said 
corporation  or  otherwise,  and  that  said  deponent  has 
not,  nor  has  any  person  by  his  order  or  to  his  knowl- 
edge or  belief  for  his  use,  had  or  received  any  man- 
ner of  security  for  said  debt  whatever. 

[Seal]  L.  H.  WOOLFOLK, 

'Creditor. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  March,  1913. 

JASPER  MAYO, 
Notary  Public  for  the  (State  of  Washington,  Residing 
at  Seattle,  King  County,  in  Said  State.     [5] 


Judgment  [of  Superior  Court]. 
This  cause  coming  on  regularly  for  hearing  and 
trial  on  this  13th  day  of  February,  1913,  upon  plain- 
tiff's complaint  on  file  herein,  and  it  appearing  to  the 
Court  that  the  defendant  has  been  duly  and  regularly 
personally  served  with  summons  and  a  copy  of  the 
complaint  herein,  on  the  6th  day  of  February,  1913, 
and  has  appeared  in  this  cause  and  filed  a  confession 
of  judgment  in  all  respects  as  provided  by  the  laws 
of  the  State  of  Washington,  the  Court  having  con- 
sidered said  complaint  and  confession  of  judgment, 
and  having  heard  the  testimony  presented  in  support 
thereof,  and  having  this  day  made  and  entered  find- 
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ings  of  fact  and  conclusions  of  law  in  favor  of  the 
plaintiff  and  against  the  defendant,  now  on  motion 
of  Walter  M.  Harvey,  counsel  for  the  plaintiff; 

It  is  hereby  ordered  and  adjudged,  that  the  plain- 
tiff, L.  H.  Woolfolk,  do  have  and  recover  of  and  from 
the  defendant  Wenatchee-Stratford  Orchard  Com- 
pany, a  corporation,  the  sum  of  $46,138.84,  together 
with  the  costs  of  this  action  expended  and  hereafter 
to  be  taxed. 

Done  in  open  court  this  13th  day  of  February, 
1913. 

ERNEST  M.  CARD, 
Judge  of  the  Superior  Court. 

[Endorsed] :  Filed  this  21st  day  of  Mch.,  1913,  11 
A.  M.    R.  F.  Laffoon,  Referee  in  Bankruptcy.     [6] 


In  the  Superior  Court  of  the  State  of  Washington, 
for  Pearce  County. 

No.  34,207. 

L.  H.  WOOLFOLK, 

Plaintiff, 

vs. 

WENATCHEE-STRATFORD    ORCHARD    COM- 
PANY, a  Corporation, 

Defendant.     [7] 

Concession  of  Judgment  [in  Superior  Court]. 

Comes  now  the  defendant  in  the  above-entitled 

action,  Wenatchee-Stratford  Orchard  Company,  a 

corporation,  and  admits  that  it  is  indebted  to  the 

plaintiff  in  manner  and  form  and  for  the  amount  set 
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forth  in  plaintiff's  complaint,  and  hereby  authorizes 
judgment  to  be  entered  against  said  defendant  for 
the  sum  of  $46,138.84,  the  same  being  principal,  in- 
terest and  reasonable  attorney's  fees  as  provided  in 
the  promissory  notes  set  forth  in  plaintiff's  com- 
plaint described  as  follows: 

Upon  a  promissory  note  dated  the  8th  day  of  Jan- 
uary, 1912,  payable  ninety  days  after  date  to  the 
Scandinavian-American  Bank,  for  the  sum  of 
$5,000.00,  with  interest  from  Jan.  2,  '13,  at  the  rate 
of  seven  (7)  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  30th  day  of 
April,  1912,  payable  ninety  days  after  date,  to  the 
Scandinavian-American  Bank,  for  the  sum  of 
$5,000.00,  with  interest  from  Jan.  25,  '13,  at  the  rate 
of  seven  (7)  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  3d  day  of  July, 
1912,  payable  ninety  days  after  date  to  the  Scandin- 
avian-American Bank,  for  the  sum  of  $5,000.00,  with 
interest  from  Dec.  30,  '13,  at  the  rate  of  seven  per 
cent  per  annum. 

Upon  a  promissory  note  dated  the  13th  day  of 
April,  1911,  payable  on  demand  to  D.  W.  King,  for 
the  sum  of  $570.00,  with  interest  from  date  at  the 
rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  1st  day  of  May, 
1911,  payable  on  or  before  six  months  after  date  to 
D.  W.  King,  for  the  sum  of  $380.00  with  interest  from 
date  at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  1st  day  of  June, 
1911,  payable  on  or  before  six  months  after  date  to 
Dennis  W.  King,  for  the  sum  of  $190.00,  with  inter- 
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est  from  date  at  the  rate  of     [8]     seven  per  cent 
per  annum. 

Upon  a  promissory  note  dated  the  15th  day  of 
July,  1911,  payable  on  or  before  ninety  days  after 
date,  to  Dennis  W.  King,  for  the  sum  of  $380.00,  with 
interest  from  date  at  the  rate  of  eight  per  cent  per 
annum. 

Upon  a  promissory  note  dated  the  8th  day  of  Au- 
gust, 1911,  payable  on  demand  to  Dennis  W.  King, 
for  the  sum-  of  $570.00,  with  interest  from  date  at  the 
rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  13th  day  of 
April,  1911,  payable  on  demand  to  George  M.  Bras- 
field,  for  the  sum  of  $1,500.00,  with  interest  from 
date  at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  1st  day  of  May, 
1911,  payable  on  or  before  six  months  after  date,  to 
George  M.  Brasfield,  for  the  sum  of  $1,000.00,  with 
interest  from  date  at  the  rate  of  eight  per  cent  per 
annum. 

Upon  a  promissory  note  dated  the  1st  day  of  June, 
1011,  paj^able  on  or  before  six  months  after  date  to 
George  M.  Brasfield,  for  the  sum  of  $500.00,  with  in- 
terest from  date  at  the  rate  of  eight  per  cent  per 
annum. 

Upon  a  promissory  note  dated  the  21st  day  of 
June,  1911,  payable  on  or  before  six  months  after 
date  to  George  M.  Brasfield,  for  the  sum  of  $1,000.00, 
with  interest  from  date  at  the  rate  of  eight  per  cent 
per  annum. 

Uipon  a  promissory  note  dated  the  1st  day  of  July, 
1911,  payable  on  or  before  ninety  days  after  date. 
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to  George  M.  Brasfield,  for  the  sum  of  $1,500.00,  with 

interest  at  the  rate  of  eight  per  cent  per  annum  from 

date. 

Upon  a  promissory  note  dated  the  27th  day  of  Sept., 
1911,  payable  on  demand  after  date  to  G-eorge  M. 
Brasfield  for  the  sum  of  $1,000.00  with  interest  from 
date  at  the  rate  of  eight  per  cent  per  annum.     [9] 

Upon  a  jDromissory  note  dated  the  10th  day  of 
October,  1911,  payable  on  demand  after  date  to 
George  M.  Brasfield,  for  the  sum  of  $1,000.00,  with 
interest  at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  3d  day  of  No- 
vember, 1911,  payable  on  demand  after  date  to 
George  M.  Brasfield,  for  the  sum  of  $2,000.00,  with 
interest  at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  10th  day  of 
November,  1911,  payable  on  demand  after  date  to 
George  M.  Brasfield,  for  the  sum  of  $2,000.00,  with 
interest  at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  1st  day  of  Jan- 
uary, 1912,  payable  on  demand  after  date  to  George 
M.  Brasfield,  for  the  sum  of  $1,682.57,  with  interest 
at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  25th  day  of  Jan- 
uary, 1913,  payable  on  demand  after  date  to  George 
M.  Brasfield,  for  the  sum  of  $1,023.94,  with  interest 
at  the  rate  of  eight  per  cent  per  annum. 

Upon  a  promissory  note  dated  the  1st  day  of  Feb- 
ruary, 1913,  payable  on  demand  after  date  to  George 
M.  Brasfield,  for  the  sum  of  $9,840.00,  with  interest 
at  the  rate  of  eight  per  cent  per  annum. 

The  notes  aforesaid  given   to   the  Scandinavian- 
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American  Bank  having  been  assigned  to  the  plaintiff, 
the  notes  to  D.  W.  King  and  Dennis  W.  King,  having 
been  assigned  and  transferred  to  George  M.  Brasfield 
and  by  George  M.  Brasfield  assigned  and  transferred 
to  the  plaintiff;  the  notes  executed  and  delivered  to 
George  M.  Brasfield  having  been  assigned  and  trans- 
ferred to  the  plaintiff.     [10] 

That  the  amount  set  forth  in  the  plaintiff's  com- 
plaint hereinbefore  specified  as  the  amount  for  which 
judgment  is  hereby  confessed  is  now  justly  due  and 
owing  from  the  defendant  to  the  plaintiff  and  no  part 
of  the  same  has  ever  been  paid,  and  the  defendant 
hereby  authorizes  the  entry  of  judgment  for  costs 
against  it  upon  said  indebtedness. 
Dated  February  13,  1913. 

WENATCHEE-STRATFOED   ORCHARD 
COMPANY, 

By  GEO.  M.  BRASFIELD, 

President.     [11] 

State  of  Washington, 
Coimty  of  Pierce, — ss. 

This  is  to  certify  that  on  this  13th  day  of  February, 
1913,  personally  appeared  before  me  George  M. 
Brasfield,  to  me  personally  known  to  be  the  individ- 
ual described  in  and  who  on  behalf  of  the  defendant 
corporation  executed  the  foregoing  Confession  of 
Judgment,  and  acknowledged  to  me  that  he  executed 
the  same  as  his  free  and  voluntary  act  and  deed  and 
as  the  free  and  voluntary  act  and  deed  of  said  cor- 
poration, for  the  uses  and  purposes  therein  set  forth, 
and  on  oath  stated  to  me  that  he  has  read  the  fore- 
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going  Confession  of  Judgment,  knows  the  contents 
thereof,  and  that  the  same  is  true  as  he  verily  be- 
lieves,, and  stated  to  me  that  he  had  authority  from 
said  corporation  to  execute  the  same  and  that  the 
attached  seal  is  the  corporate  seal  of  said  corpora- 
tion. 

Given  under  my  hand  and  official  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Notary  Public  Seal] 

CHARLES  O.  BATES, 
Notary  Public  for  the  State  of  Washington,  Resid- 
ing at  Tacoma. 

Filed  in  Superior  Court.     Feb.  13,  1913.     R.  E. 
McFarland,  Clerk.     By  B.  C.  0.,  Deputy.     [12] 

In  the  Superior  Court  of  the  State  of  Washington, 
for  Pierce  County. 

No.  34,267. 

L.  H.  WOOLFOLK, 

Plaintiff, 

vs. 

WENATCHEE-STRATFORD  ORCHARD  COM- 
PANY, a  Corporation, 

Defendant. 

CERTIFICATE. 
I,  R.  E.  McFarland,  County  Clerk,  and  by  virtue 
of  the  Laws  of  the  State  of  Washington,  ex-offlcio 
Clerk  of  the  Superior  Court  of  the  State  of  Wash- 
ington, for  Pierce  County,  do  hereby  certify  that  the 
annexed  is  a  true  and  correct  copy  of  the  Confession 
of  Judgment  in  the  above-entitled  action,  now  on  file 
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and  of  record  in  this  office. 

IN  WITNESS  WHEEEOF,  I  have  hereunto  set 
my  hand  and  seal  of  the  said  Superior  Court,  at  my 
office,  in  the  city  of  Tacoma,  this  27th  day  of  Febru- 
ary, 1913. 

[Seal]  R.  E.  McFARLAND, 

Clerk. 
By  B.  W.  Cagley, 
Deputy. 

[Endorsed] :  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  May  1,  1913.  Frank  L. 
Crosby,  Clerk.     F.  M.  Harshberger,  Deputy.     [13] 

First  Meeting  of  Creditors. 

March  21,  1913,  11  A.  M. 
F.  G.  EEMANN,  Attorney  for  Bankrupt. 

WALTER  M.    HARVEY,  Attorney    for    Various 
Creditors. 

WHITNEY  &  HUGHES,  of  Wenatchee,  Atty.  for 

Various  Creditors. 
W.  R.  SMITH,  Seattle,  Atty.  for  Various  Creditors. 

J.  D.  BENNER,  Atty.  for  Various  Creditors. 

R.  C.  BELT,  Alaska  Bldg.,  Seattle,  Atty.  for  Various 
Creditors. 

J.  R.  DALLY,  Atty.  for  Various  Creditors. 

Meeting  called  to  order  by  the  Referee,  and  object 
stated,  and  opportunity  given  for  submitting  objec- 
tions to  claims  on  question  of  voting  for  trustee. 

Mr.  W.  R.  Smith,  representing  Creditors  F.  W. 
Hoffman  and  others,  objected  to  claim  of  L.  H.  Wool- 
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folk,  stating  his  objections  at  length  (transcript  at- 
tached) to  the  effect  that  the  judgment  of  the  Su- 
perior Court  of  Pierce  Count}^  which  constituted  the 
claim,  was  improperly  and  fraudulently  procured 
through  the  unauthorized  acts  of  G.  W.  Brasfield,  as 
president  of  the  bankrupt  corporation. 

Mr.  Hughes  of  Wliitney  &  Hughes,  joined  in  the 
•objections. 

Whereupon  the  Eeferee  determined  to  hear  proof 
upon  the  objections  as  affecting  the  right  of  the  claim 
of  L.  H.  Woolfolk  to  A^ote  on  question  of  election  of 
trustee. 

Whereupon  testimony  of  witnesses  F.  W.  Hoffman 
and  W.  R.  Prowell  was  taken  in  behalf  of  objectors 
and  G.  M.  Brasfield  in  behalf  of  the  claim,  an  ad- 
journment being  taken  to  the  22 d  March  to  complete 
the  testimony.     [14] 

After  the  close  of  the  testimony,  and  the  matter  be- 
ing fully  argued  at  leng-th  by  respective  counsel,  the 
Referee  overruled  the  objections  and  exceptions  of- 
fered to  the  claim,  and  that  the  claim  should  be  al- 
lowed for  purpose  of  voting.  Exception  allowed  to 
objectors. 

On  motion,  the  meeting  then  proceeded  to  the  elec- 
tion of  Trustee  in  Bankruptcy. 

Claims  represented  as  follows: 
By  Mr.  W.  M.  Harvey,  Attorney: 
J.  H.  Gordon,  Assignee  of  claim  of  Shurle        51.30 
H.    Cromwell,   Assignee,    claim   of  James 

Strouf 103.73 

Washington  Pipe  &  Foundry  Co 2,198.55 
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W.  M.    Harvey,   Assignee,  claim    of   Pae. 

Pipe  Co 1,185.79 

E.  K.  Dericksen,  Assignee  Plough  Hrdwr. 

Co 2.50 

L.  W.  Pratt,  Assignee,  Sunset  Tel.  &  Tel. 

Co 4.00 

Shorett,  Mc—  &  Shorett 430.00 

A.  O.  Burmeister,  Assignee,  Wilson  Cr.  L. 

&  H.  Co 24.15 

P.  L.  Pendleton,  Assignee  Maltby  &  Freund  17 .  50 
I.  Strenki,  Assignee,  Western  Union  Tel. 

Co 2.31 

Van  Dyke  &  Thomas 50.00 

Morgan  Wood,  Assignee  Bessie  Creelman . .  3.15 

G.  M.  Brasfield 11.35 

L.  H.  Woolfolk 46,138.84 

J.  D.  Benner: 
Standard  Oil  Co 1,035.07 

E.  C.  Belt: 
Wright  &  Day  L.  Co.,  C.  F.  Bishop  and  G. 

Hunter 11,847.84 

E.  E.York 100.80 

Whitney  &  Hughes : 

C.  G.  Hoffman 49.70 

H.  D.  Foster 8.20 

Carl  Middleton 283.62 

[15] 

W.  E.  Smith,  Attorney,  Seattle: 

W.  E.  Prowell 400.00 

C.L.Moses 1,320.00 

F.  W.  Hoffman 12,499.20 
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A.  Gr.  Doiithitt 377.50 

Geo.  H.  Blood 870.00 

J.  R.  Dally,  Attorney: 

Geo.  Adamson 2,240.00 

Harry  L.  Bras 558.50 

The  roll  being  called  by  the  Referee  on  the  motion 
to  proceed  to  election  of  Trustee,  responses  were 
made  as  follows:  Yeas,  Harvey  and  Dally.  Noes, 
Benner  and  Belt.  ISTo  voting,  York,  Whitney  & 
Hughes  and  W.  R.  Smith. 

The  Referee  declared  the  motion  duly  carried. 
Thereupon  Mr.  Harvey  nominated  as  candidate  for 
Trustee,  Mr.  George  B.  Burke,  of  the  Bankers'  Trust 
Co.,  Tacoma. 

Mr.  W.  R.  Smith  put  in  nomination  for  said  office, 
Mr.  Fred  Wright  of  Seattle. 

Nominations  being  closed,  roll-call  resulted  as  fol- 
lows, by  the  representatives  of  claims  as  above  listed. 
For  Mr.  Burke, — 

Mr.  Harvey     13  claims $50,211.82 

Mr.  York  1      ''        100.80 


14  50,312.62 

For  Mr.  Wright,— 
J.  E.  Benner 
R.  C.  Belt 

Whitney  &  Hughes  (By  Hughes) 
W.  R.  Smith 
J.  R.  Dally 
The  Referee  announced  that  Mr.  George  B.  Burke 
had  received  the  majority,  both  as  to  number  of 
claims  and     [16]     amount,  and  thereupon  declared 
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him  duly  elected  as  Trustee  in  Bankruptcy  of  said 
estate. 

Mr.  Harvey  moved  that  the  bond  of  the  Trustee  be 
fixed  at  Five  thousand  dollars;  motion  seconded  and 
carried  unanimously. 

On  motion,  meeting  adjourned  sine  die. 

R.  F.  LAFFOON, 
Referee. 

[Endorsed] :  Filed  the  34th  day  of  March,  1913,  12 
M.    R.  F.  Laffoon,  Referee  in  Bankruptcy.     [17] 


Objections  to  Claim  of  L.  H.  Woolfolk. 

Upon  the  filing  of  the  claim  of  L.  H.  Woolfolk 
and  prior  to  proceedings  to  elect  a  Trustee,  at  the 
first  meeting  of  the  creditors  held  on  March  21,  1913, 
Winfield  R.  Smith,  as  attorney  for  F.  W.  Hoffman 
and  W.  R.  Prowell,  made  the  following  objections 
to  the  claim,  and  therefore  to  its  voting  at  the  election 
of  Trustee,  namely: 

1.  The  claim  is  based  upon  the  judgment  of  the 
Superior  Court  of  Pierce  County,  Washington,  en- 
tered upon  confession  by  G.  M.  Brasfield,  as  Presi- 
dent, in  the  name  of  the  bankrupt.  This  confession 
of  judgment  was  wholly  unauthorized  in  fact  or  in 
law,  and  moreover,  the  larger  part  of  the  claim  on 
which  the  judgment  is  based  is  Brasfield's  own,  as- 
signed to  Woolfolk,  but  without  transfer  of  bene- 
ficial ownership.     Therefore,  the  judgment  is  void. 

2.  Without  admitting  that  the  claim  can  be 
treated  other  than  as  an  entirety  but  clearly  to  main- 
tain   the  objectors'    rights,  it  is    objected  that  the 
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note  of  NINE  THOUSAND  EIGHT  HUNDRED 
FORTY  ($9840.00)  DOLLARS  principal,  was  issued 
by  Brasfield,  as  President,  to  himself  as  salary  for 
alleged  past  services  in  managing  the  company. 
There  was  no  contract  or  other  snuicient  foundation 
to  sustain  this  note,  and  moreover,  this  salary  was 
voted  solely  by  Brasfield  and  his  wife  as  two  of  the 
three  trustees,  and  therefore  it  is  not  good.  Also,  the 
final  meeting  at  which  the  amount  of  the  salary  was 
fixed  and  the  note  issued  was  attended  only  by  Bras- 
field and  his  wife,  without  any  notice  at  all  to  Hoff- 
man, the  third  member  of  the  Board. 

WINFIELD  R.  SMITH, 
Attorney  for  Hoffman  and  Prowell.     [18] 

[Endorsed]:  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Apr.  28,  1913.  Frank  L. 
Crosby,  Clerk.     F.  M.  Harshberger,  Deputy.     [19] 


Order  Appointing  Burke  Trustee. 

At  Tacoma,  Washington,  in  said  District,  on  the 
—  day  of  March,  A.  D.  1913,  before  R.  F.  Laffoon, 


Esq.,  Referee  in  Bankruptcy. 

On  the  21st  day  of  March,  1913,  the  day  appointed 
by  the  Court  for  the  first  meeting  of  creditors  in  the 
above  Bankruptcy  and  of  which  due  notice  has  been 
given  in  "The  Tacoma  Daily  Ledger"  as  required  by 
the  order  of  this  Court,  this  matter  coming  on  regu- 
larly to  be  heard  and  the  hearing  thereon  having 
been  continued  until  the  22d  day  of  March,  1913,  and 
the  majority  in  number  and  amount  of  claims  of  the 
creditors  of  said  bankrupt  whose  claims  have  been 
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allowed  and  who  were  present  at  said  meeting  having 
appointed  by  a  vote  duly  taken,  George  B.  Burke,  of 
the  city  of  Tacoma,  and  county  of  Pierce,  and  State 
of  Washington,  to  be  the  trustee  of  said  bankrupt's 
estate  and  effects,  the  'Court  having  considered  said 
selection  of  trustee  and  being  fully  advised  in  the 
premises ; 

It  is  hereby  ordered  that  the  above  appointment  of 
trustee  be  and  the  same  is  hereby  approved,  ratified 
and  confirmed. 

E.  F.  LAFFOON, 
Referee  in  Bankruptcy. 

[Endorsed] :  Filed  this  24th  day  of  Mch.,  1913.  4 
P.  M.    R.  F.  Laffoon,  Referee  in  Bankruptcy.     [20] 


Transcript  of  Testimony  and  Proceedings  at  First 
Meeting  of  Creditors. 

[Testimony  of  F.  W.  Hoffman.] 

Mr.  F.  W.  HOFFMAN,  being  called  and  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  SMITH.) 

Q.  Your  full  name  ? 

A.  Fred  W.  Hoffman. 

Q.  You  are  a  member  of  the  Board  of  Trustees  of 
the  alleged  bankrupt  here,  the  Wenatchee-Stratford 
Orchard  Company?        A.  Yes,  sir. 

Q.  How  long  have  you  been  such  trustee  ? 

A.  Well,  I  have  been  on  the  Board  ever  since  it 
started. 

Q.  Since  the  Company  was  formed^ 
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A.  Yes,  sir. 

Q.  About  when  was  that  ?' 

A.  Oh,  about  three  years  ago. 

Q.  How  many  members  are  there  on  the  Board  of 
Trustees?        A.  Three. 

Q'.  Who  are  the  other  members  ? 

A.  Mr.  and  Mrs.  Brasfield. 

Q.  That  is  you  mean  Mr.  Brasfield  and  his  wife  ? 

A.  Yes,  sir. 

Q.  Who  are  the  officers  of  the  corporation? 

A.  The  three  of  us  are  the  officers. 

Q.  What  officers  ?        A.I  am  secretary. 

Q.  And  who  is  president  and  treasurer  ? 

A.  Mr.  Brasfield  is  president. 

Q.  And  have  you  attended  all  the  recent  meetings 
of  the  Board  of  Trustees,  do  you  know? 

A.  I  do  not  know.     [21] 

Q.  Have  you  attended  all  the  meetings  of  the  Board 
of  which  you  had  notice  ? 

A.  Notice  by  mail  ? 

Q.  Yes,  by  any  notice ;  the  prescribed  notice  ? 

A.  I  think  I  have. 

Q.  Did  the  question  ever  come  up  at  a  meeting  of 
the  Board  of  Trustees  as  to  this  suit  that  was  insti- 
tuted by  Mr.  Woolfolk  on  these  notes,  the  founda- 
tion of  this  claim  of  Mr.  Woolfolk  in  this  matter? 

A.  Not  at  any  meeting  that  I  was  at. 

Q.  Then  did  the  question  of  confessing  the  judg- 
ment ever  come  up  ?        A.  No,  sir. 

Q.  Did  any  question  authorizing  any  officer  to  con- 
fess any  judgment  ever  come  up  before  the  Board? 
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A.  No,  sir. 

Q.  When,  if  ever,  did  you  first  learn  of  the  con- 
fession of  judgment  by  Mr.  Brasfield? 

A.  I  had  an  appointment  with  Mr.  Brasfield, — 
(interrupted) . 

Q.  Never  mind  the  details. 

A.  When  did  I  first  learn  ? 

Q.  Yes,  sir. 

A.  On  the  26th  or  27th  of  February. 

Q.  This  last  February  ? 

A.  Yes,  about  that  time ;  I  am  not  positive  as  to  the 
exact  time. 

Q.  Was  it  before  or  after  judgment  had  been  con- 
fessed and  in  fact  entered?        A.  After. 

Q.  Has  the  matter  of  these  bankruptcy  proceed- 
ings ever  come  up  at  any  of  the  meetings  of  the 
Board  of  Trustees?     [22] 

A.  Not  while  I  was  there. 

Q.  You  have  attended  all  the  meetings? 

A.  That  I  had  notice  of  lately. 

Q.  Do  you  know  of  any  meeting  of  the  Board  of 
Trustees  that  you  did  not  attend,  whether  regularly 
called  or  not?        A.  I  do  not. 

Q.  Then  was  there  ever  any  authorization  at  any 
meeting  of  the  Board  of  Trustees  to  Mr.  Brasfield  to 
admit  in  the  name  of  the  Company,  by  answer  or 
otherwise,  the  allegations  of  the  petition  of  the  cred- 
itors here,  for  bankruptcy 

A.  Not  to  my  knowledge. 

Q.  When  did  you  first  hear  in  fact  of  such  an  an- 
swer having  been  put  into  the  bankruptcy  court  by 
Mr.  Brasfield? 


20  George  B.  Burke  vs. 

(Testimony  of  F.  W.  Hofeman.) 

A.  About  the  27tli  day  of  February. 

Q.  Was  it  at  this  same  time  you  have  already 
spoken  of?        A.  Yes,  sir. 

Q.  Did  Mr.  Brasfield  tell  you  of  these  things  then  % 

A.  No,  sir, 

Q.  Has  he  ever  told  you  of  them  ? 

A.  Only  that  we  talked  of  it  a  few  days  ago. 

Q.  Subsequent  to  the  27th  or  2'8th  of  February? 

A.  Yes,  sir. 

Mr.  SCMITH. — ^Now,  it  would  facilitate  matters 
yerj  much  if  we  could  have  the  record-book  at  this 
time. 

Mr.  HARVEY. — I  have  sent  for  it  and  it  will  be 
here  in  a  minute. 

Mr.  SMITH.— That  is  all  I  have  to  examine  the 
witness  on,  on  this  particular  branch.     [23] 

Cross-examination. 
(By  Mr.  HARVEY.) 

Q.  Do  you  know  what  Mr.  Brasfield 's  powers  were 
as  president  of  the  company  ?        A.  Yes,  sir. 

Q.  What  were  they  ? 

Mr.  SMITH.— I  would  suggest  that  it  would  be 
very  much  more  satisfactory  if  we  could  start  out 
with  the  record-book,  by-laws,  and  so  forth,  before 
us. 

The  COURT. — I  suppose  they  will  be  here  shortly. 

Q.  Do  you  know  what  Mr.  Brasfield 's  powers  were  ? 

A.  Well,  I  doubt  if  I  can  name  them  right  off- 
hand. 

Q.  Well,  what  is  your  idea  of  his  powers? 
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A.  He  had  the  power  to  go  ahead  and  do  business, 
full  power. 

Q.  Full  power?        A.  Yes. 

Q.  To  do  anything  in  any  connection  with  the  cor- 
poration that  he  wanted  to  do  ? 

A.  Well,  I  did  not  understand  that  it  was  any- 
thing, but  anything  that  was  necessary  and  should  be 
done  in  the  way  of  looking  after  the  property. 

Q.  Anything  in  connection  with  the  business  of  the 
corporation,  giving  notes  and  obligations,  taking  care 
of  the  debts  and  the  whole  management  of  the  corpo- 
ration was  vested  in  him;  you  knew  that,  didn't  you? 

A.  Yes. 

Q.  You  live  at  Wenatchee?        A.  Yes. 

Q.  And  Mr.  Brasfield  lived  here  in  Tacoma  ? 

A.  Yes,  sir.     [24] 

Q.  Who  actually  conducted  the  operation  of  the 
company  ? 

A.  Mr.  Brasfield  has  for  two  years  and  a  half. 

Q.  He  purchased  supplies  for  the  company,  raised 
money  for  the  company,  didn't  he  ?        A.  Yes. 

Q.  And  advanced  the  money  himself  for  the  com- 
pany ;  do  you  know  of  those  things  ? 

A.  He  told  me  he  had  advanced  money. 

The  COUET. — You  don't  know  it  of  your  own 
knowledge  ? 

A.  Only  what  he  told  me ;  that  is  all. 

Q.  (By  Mr.  HARVEY.)  Do  you  remember  being 
present  at  the  meeting  of  the  Board  held  in  the  office 
of  E.  E.  York,  attorney  of  Tacoma,  on  the  24th  of 
February,  1912i? 
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A.  I  remember  of  being  at  a  meeting;  I  am  not 
positive  as  to  the  date. 

Q.  I  call  your  attention  to  this  book,  and  ask  you 
if  on  page  21  this  is  your  signature  over  the  word 
'^Secretary."        A.  Yes,  sir. 

Q.  Can  you  identify  this  as  the  minute-book  of  the 
corporation?        A.  Yes,  sir. 

Mr.  HARVEY. — We  offer  in  evidence  the  minutes 
of  the  meeting  of  the  Board  of  Trustees  of  the 
Wenatchee-Stratf  ord  Orchard  Company,  held  Febru- 
ary 24, 1912,  as  contained  in  this  book. 

Mr.  SMITH. — Of  course,  if  this  were  a  Court  trial, 
I  would  reserve  objections,  but  it  makes  no  difference 
as  it  encumbers  the  record.  I  think  it  is  not  mate- 
rial, either  in  law  or  in  fact. 

The  COURT.— It  may  be  admitted. 

Mr.  HARVEY. — I  will  read  into  the  record,  that 
part  of  it.     [25] 

(Reads  record  as  follows:) 

''Tacoma,  Washington,  February  24,  1912. 

A  special  meeting  of  the  Board  of  Trustees  of  the 
Wenatchee-Stratford  Orchard  Company  was  called 
^nd  held  at  the  ofQce  of  E.  R.  York,  Fidelity  Build- 
ing, in  the  City  of  Tacoma,  Washington,  on  this  date, 
at  11  A.  M.,  at  which  there  were  present  all  of  the 
Trustees  of  the  Company,  and  by  unanimous  consent 
any  other  notice  of  the  meeting  was  waived  and  all 
consented  to  the  holding  of  the  meeting  at  this  time 
or  place. 

The  president  then  submitted  to  the  meeting  cer- 
tain proposed  amendments  to  the  by-laws  of  the 
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Company,  which  were  severally  read,  and  each  and 
all  of  them  having  been  fully  discussed  and  consid- 
ered, thereupon  the  said  amendments,  upon  motion 
duly  carried,  were  approved  and  adopted,  as  follows : 

'To  strike  out  all  of  Section  1,  Article  3,  and  sub- 
stitute in  lieu  thereof  the  following:  The  president 
shall  preside  at  the  meetings  of  the  stocldiolders  and 
trustees,  and  shall  call  the  trustees  together  when- 
ever he  may  deem  necessary.  He  shall  sign  with  the 
secretary  all  certificates  of  stock;  he  shall  have  the 
general  charge,  control  and  management  of  the  prop- 
erty, business  and  affairs  of  the  company;  he  shall 
have  power  to  incur  any  liabilities  and  indebtedness 
of  the  company  which  may  be  necessary  in  carrying 
out  the  business  operations  of  the  company,  and  he 
shall  have  power  to  sign,  acknowledge  and  deliver  in 
the  name  of  the  company  all  deeds,  contracts,  leases, 
mortgages  and  other  obligations  and  instruments  in 
writing  of  the  company.'  "     [26] 

There  are  other  matters  following,  but  I  will  not 
read  those  matters  which  are  immaterial.  The  min- 
utes are  signed,  F.  W.  Hoffman,  Secretary;  George 
M.  Brasfield,  President. 

Q.  Do  you  remember,  Mr.  Hoffman,  being  present 
at  the  meeting  in  the  National  Realty  Building  on  the 
30th  of  January,  1913,  at  which  you  and  Mr.  Brasfield 
and  Mrs.  Brasfield  constituting  the  Board  of  Trus- 
tees were  present  ? 

A.  Yes,  sir,  although  I  am  not  positive  as  to  the 
date ;  but  there  was  a  meeting  about  that  time. 

Q.  Do  you  remember  the  following  resolution  being 
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presented  and  unanimously  passed: 

'^  Resolved  that  the  action  of  the  president  of  the 
corporation  in  incurring  the  indebtedness  hereinafter 
set  forth  and  in  giving  the  notes  herein  mentioned,  be 
and  the  same  is  hereby  in  all  respects  approved,  rati- 
fied and  confirmed,  and  said  indebtedness  is  hereby 
accepted  as  the  indebtedness  of  this  corporation,  and 
said  notes  are  hereby  recognized  and  sanctioned  as  the 
legal  and  just  debts  and  obligations  of  this  comj^any. 
The  notes  and  indebtedness  hereby  ratified  and  con- 
firmed, covered  by  this  resolution,  are  as  follows : 

F.  W.  Hoffman,  September  1st,  1911 $1694.80 

F.  W.  Hoffman,  October  5th,  1911 633.00 

F.  W.  Hoffman,  June  15th,  1912 3999.50 

Total 6327.30 

Interest  at  eight  per  cent,  from  above  dates. 

W.  R.  Prowell,  September  18th,  1911 400.00 

Interest  on  above  at  eight  per  cent,  from 

above  date.     [27] 
Scandinavian-American  Bank,  January  8, 

1912 $5,000.00 

Scandinavian-American  Bank,   April   30th 

1912 5,000.00 

Scandinavian-American    Bank,    July    5th, 

1912 5,000.00 

Overdrawn  $75.77.     Total,  $15,075.77 
Interest  on  above  at  seven  per  cent,  from 

las(t  date  of  maturity. 
George  M.  Brasfield,  September  27, 1911 . .   1,000.00 
George  M.  Brasfield,  October  10 1,000.00 
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George  M.  Brasfield,  October  3d 2,000.00 

November  10,  1911.  .  2,000.00 
January  1st,  1912.  .  1,682.57 
January  25tli 1,023.94 


Total 8,706.51 

Interest  at  eight  per  cent,  on  above  from  above 
dates." 

Q.  Do  you  remember  that  resolution  carrying 
unanimously  and  you  and  Mrs.  Brasfield  and  Mr. 
JBrasfield  all  voting  in  the  affirmative  ? 

A.  I  would  like  to  look  at  the  amounts  there. 

Q.  I  am  referring  to  pages  20  to  23  of  the  minute- 
book.        A.  I  do. 

Q.  I  call  your  attention  to  this  waiver  of  notice  on 
page  22  of  the  minute-book.  That  is  your  signature 
to  that  waiver  of  notice,  isn't  it? 

A.  Yes,  sir,  that  is  my  signature. 

Q.  You  remember  that  waiver  being  signed  there 
by  all  the  trustees  ?        A.  Yes,  sir. 

Mr.  HARVEY. — We  offer  in  evidence  this  waiver 
of  notice  on  page  22  as  follows : 

"WAIVER  OP  NOTICE." 
"We,  the  undersigned  trustees  of  [28]  the 
Wenatchee-Stratford  Orchard  Company,  a  corpora- 
tion, duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Washington,  do  hereby 
waive  notice  of  the  time  and  place  of  holding  the 
special  trustees'  meeting,  and  waive  notice  of  the  ob- 
ject for  which  the  meeting  was  called,  and  hereby  con^ 
sent  that  the  meeting  of  the  trustees. of  said  corpora- 
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tion  be  held'  on  the  SOth  day  of  January,  1913,  at 
11 :30  A.  M.,  at  1307  National  Eealty  Building  in  the 
City  of  Tacoma,  Washington,  and  that  any  business 
affecting  the  interest  of  said  corporation  may  be  dis- 
cussed and  acted  upon  at  said  meeting. 

(Signed)     GEORGE  M.  BRASFIELD, 
F.  W.  HOFFMAN, 
VIRGIE  E.  BRASFIELD, 

Trustees." 

Q.  Do  you  remember  of  the  following  resolution  be- 
ing presented  at  that  meeting: 

"Resolved,  that  the  salary  of  George  M.  Bras- 
field,  president  of  this  Company,  from  the  date  when 
he  became  president,  to  be  fixed  at  the  sum  of  one 
thousand  dollars  per  month,  the  same  to  include  all 
his  services  as  president  of  the  company,  not  only  in 
managing  and  directing  its  affairs,  but  also  in  the 
matter  of  securing  moneys  to  be  advanced  by  the 
Scandinavian- American  Bank  of  (Seattle,  and  other 
persons,  including  himself,  and  the  president  is  au- 
thorized and  directed  to  pay  himself  out  of  any  funds 
of  the  company  which  may  come  into  his  possession, 
his  salary  aforesaid." 

Do  you  remember  that  resolution  being  presented 
and  two  trustees  voting  affirmatively  and  you  voting 
in  the     [29]     negative?        A.  Yes,  sir. 

Q.  That  is  correct,  isn't  it?        A.  Yes. 

Q.  That  is  on  page  24  of  the  record.  And  not  only 
was  Mr.  Brasfield  given  the  full  power  to  manage  the 
concerns  of  the  company,  but,  as  a  matter  of  fact,  he 
actually  did  so,  didn't  he*^ 
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A.  Yes,  sir;  lie  managed  it. 

Q'.  And  you  knew  comparatively  little  about  the 
details  of  the  management  of  the  business;  isn't  that 
correct?        A.  Yes,  sir. 

Q.  The  only  thing  that  you  knew  about  the  con- 
duct of  the  business  was  through  such  letters  as  Mr. 
Brasfield  might  write  you,  or  when  you  were  over 
here  and  you  would  talk  some  matters  over? 

A.  Yes,  sir. 

iQ.  The  responsibility  for  the  conduct  of  things 
was  left  to  himfi        A.  Yes,  sir. 

Q.  If  a  note  was  to  be  given  in  connection  with  the 
operations  of  the  company,  it  was  not  customary  to 
consult  with  you  in  regard  to  it? 
A.  He  never  did. 

Q'.  If  it  was  a  matter  of  buying  some  pipe  or  things 
of  that  kind,  unless  you  happened  to  be  here,  that 
would  not  be  discussed? 

A.  I  never  heard  anything  about  it. 

Q.  If  it  became  a  matter  of  the  company  needing 
money  and  he  had  to  go  to  the  bank  to  borrow 
money,  that  would  not  be  [30]  discussed  with 
you?        A.  No,  sir;  it  was  not  discussed. 

iQ.  If  it  became  necessary  for  Mr.  Brasfield  to  go 
down  into  his  private  funds  and  advance  money  to 
carry  on  the  business  of  the  company,  it  was  not  usual 
or  customary  to  advise  with  you  in  regard  to  it? 

A.  I  never  heard  of  it. 

Q.  Did  he  repeatedly  write  to  you  asking  you  to 
contribute  toward  maintaining  the  company? 

Mr.  SMITH. — I  think  even  in  such  a  proceeding  as 
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this,  we  should  not  prove  the  contents  of  letters  in 

that  way. 

Q.  Have  you  the  letters  which  you  have  received 
from  time  to  time  from  Mr.  Brasfield'?) 

A.  I  have,  yes. 

Q.  Are  they  here^ 

A.  No,  sir;  part  of  them  are  here. 

Q.  You  brought  part,  and  left  part  of  them 
home  ?        A.  Part  of  them  are  in  Seattle. 

Q.  Are  all  that  you  received  either  here  or  in 
Seattle?; 

A.  I  don't  know;  I  think  some  are  in  the  Wen- 
atchee  office. 

Q.  You  are  not  sure  about  that? 

A.  I  am  not  sure  about  that. 

Q.  Do  you  remember  being  called  upon  repeatedly 
by  Mr.  Brasfield  to  aid  and  join  in  meeting  the  obli- 
gations of  the  company  tuJiere  were  due  and  press- 
ing? 

Mr.  SMITH. — I  object  to  the  question  on  the  same 
ground  as  above  noted. 

(Objection  withdrawn.) 

Q.  Do  you  remember  Mr.  Brasfield  repeatedly  say- 
ing to  you  in  person  that  he  would  like  to  have  you 
help  him  to  support  [31]  and  maintain  the  com- 
pany and  contribute  money  to  carry  on  its  business 
operations? 

A.  He  has  asked  me  to  contribute  money,  yes. 

Q.  Which  you  either  would  not  or  could  not  do? 

A.  I  contributed  some. 

Q.  But  not  all  that  he  wanted?        A.  No,  sir. 
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Q.  Not  all  that  you  were  called  upon  for? 

A.  No. 

Q.  Then  if  this  confession  of  judgment  was  made 
by  Mr.  Brasfield  without  consulting  you,  it  was  just 
like  all  the  other  business  of  the  company,  was  if? 

Mr.  SMITH.— I  object  to  that. 

(Objection  withdrawn.) 

(No  audible  response.) 

Direct  Examination. 
(By  Mr.  SMITH.) 

Mr.  SMITH. — I  will  introduce  in  evidence  this  let- 
ter to  Mr.  Hoffman,  as  to  a  suit  by  the  bank  for  the 
collection  of  a  note,  signed  by  G.  M.  Brasfield. 

(Received.) 

Q.  Mr.  Hoffman,  referring  to  the  record  of  the 
meeting  of  the  Board  of  Trustees  of  January  30, 
1913,  the  minutes  of  which  have  been  read,  being  on 
page  23i  of  the  record  book,  if  I  understood  the  ques- 
tion of  Mr.  Harvey,  he  asked  you  whether  you  voted 
for  the  resolution  confirming  the  various  indebted- 
ness, and  ratifying  and  confirming  that  indebtedness, 
including  various  notes  to  Mr.  Brasfield;  I  would  ask 
you  whether  among  that  list  of  notes  any  one  [32] 
was  for  salary? 

A.  I  did  not  understand  it  was  for  salary,  no,  sir. 

Mr.  HARVEY.— And  they  were  not. 

Mr.  SMITH.— Oh,  very  well.  I  would  like  now  in 
connection  with  the  testimony  of  this  witness  and 
the  record  evidence  that  has  gone  in,  to  read  into  the 
record  the  minutes  of  the  meeting  held  on  the  first 
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day  of  February,  1913,  set  out  on  page  25  of  the 

record  book. 

Mr.  HARVEY.— No  objection. 
Mr.  SMITH.— I  will  read  as  follows:  "A  meeting 
of  the  Board  of  Trustees  of  the  Wenatchee-Stratford 
Orchard  iCompany  was  held  at  Tacoma,  on  the  first 
day  of  February,  1913,  present  George  M.  Brasfield 
and  Virgie  Elder  Brasfield,  constituting  a  majority 
of  the  Board  of  Trustees  of  said  company,  whereupon 
Virgie  Elder  Brasfield  presented  the  following 
resolution:  Whereas  Mr.  H.  A.  Hoffman  has  objected 
to  the  salary  allowed  to  Mr.  George  M.  Brasfield,  by 
the  resolution  heretofore  passed  by  the  company, 
therefore,  be  it  resolved  that  the  salary  of  George  M. 
Brasfield,  from  the  date  of  his  election  to  the  present 
time,  be,  and  the  same  is  hereby  fixed  at  the  sum  of 
$9,8140.00,  and  the  president  of  this  company  is  au- 
thorized to  make,  execute  and  deliver  to  the  said 
George  M.  Brasfield  a  note  for  said  sum. 

Thereupon  the  meeting  adjourned. 

G.  M.  BRASFIELD, 
Acting  Secretary." 

Q.  Did  you  have  notice  of  the  meeting,  Mr.  Bras- 
field?       A.  No,  sir. 

Q.  Did  you  know  in  advance  of  this  action  that 
was  taken,  that  it  was  to  be  taken?     [33] 

A.  No,  sir. 

Q.  Did  you  ever  know  informally  or  otherwise  of 
that  action?        A.  The  salary  action? 

Q.  Authorizing  the  note  for  $9,840.00  to  Mr.  Bras- 
field for  salary  ?        A.  No,  sir. 
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Q'.  I  see  this  resolution  refers  to  the  salary  of  Mr. 
Brasfield  from  the  date  of  his  election  to  the  present 
time.  Can  you  tell  me  offhand  when  he  was  elected 
president  ? 

A.  I  could  not  exactly,  but  about  September  15, 
1911. 

Mr.  SMITH. — In  that  connection  I  would  like  to 
read  into  the  record  the  minutes  of  the  meeting  of 
the  Trustees  of  the  Wenatchee-Stratford  Orchard 
Company,  according  to  the  record,  on  the  18th  of 
September,  1911,  and  recorded  in  the  minutes  on 
page  19  of  the  record  book,  as  follows:  "Minutes  of 
meeting  of  the  Trustees  of  the  Wenatchee-lStratford 
Orchard  Company.  A  meting  of  the  trustees  of  the 
Wenatchee-Stratford  Orchard  Company  was  held  in 
the  City  of  Seattle,  King  County,  Washington,  upon 
the  18th  of  September,  1911,  immediately  following 
the  special  meeting  of  the  stockholders,  at  which  were 
present  all  the  trustees  of  the  company.  It  was 
thereupon  moved  and  seconded  and  carried  that 
George  M.  Brasfield  be  elected  asi  president  and 
treasurer  of  the  corporation  to  succeed  D.  W.  King, 
who  had  ceased  to  be  a  stockholder  of  the  Company. 
It  was  thereupon  moved  and  seconded  and  unan- 
imously carried  that  pursuant  to  the  unanimous  vote 
of  the  stockholders  at  the  stockholders'  meeting  of 
said  company  held  on  the  18th  of  September,  1911, 
that  article  6  of  the  articles  of  incorporation  of  this 
company  be  amended  to  read  as  [34]  follows: 
'Article  6,  That  the  principal  place  of  business  of  this 
corporation  shall  be  the  City  of  Seattle,  County  of 
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King,  State  of  Washington,'  and  that  the  Secretary 
certify  said  amendment  in  triplicate  under  the  seal 
of  said  corporation  as  required  by  the  laws  relative 
to  amendments  of  articles  of  incorporation. 

Upon  motion  it  was  regularly  ordered  that  the 
president  be  and  he  is  hereby  authorized  and 
directed  to  borrow  the  sum  'of  ten  thousand  dollars, 
and  to  execute  and  deliver  to  said  promis- 
sory note  of  said  corporation  for  said  sum,  payable  on 

or  before, ,  bearing  interest  from  date,  at  the 

rate  of  eight  per  cent  per  annum. 

The  resignation  of  F.  W.  Hoffman,  as  Treasurer  of 
said  Wenatchee-Stratford  Orchard  Company,  was 
presented  and  accepted  by  said  Trustees. 

(Signed)     GEORGE  M.  BRASFIELD, 

President. 
Attest:    F.W.HOFFMAN, 
Secretary. ' ' 

Q.  I  would  like  to  ask  as  the  minutes  do  not  make 
it  expressly  clear,  whether  Mr.  Brasfield  at  that 
time  was  elected  president?'        A.  I  think  he  was. 

Q.  And  that  was  the  same  date  of  the  stock- 
holders'meeting  which  had  been  held?        A.  Yes. 

Q.  Then,  when  the  resolution  that  I  read  before 
for  the  paying  of  salary,  giving  a  note  of  $9,840.00  to 
Mr.  Brasfield  for  salary,  from  the  date  of  his  election, 
refers  in  there  to  the  date  of  his  election,  it  means 
substantially  this  date,  September  18,  1911?    [35] 

A.  Yes,  sir. 

Q.  And  he  continued  throughout  that  time  as 
president?        A.  Yes. 
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'Q.  That  would  be  then  some  17  months'? 

A.  Some  17  months. 

Q.  Which  would  be  at  the  rate  of  about  six  hun- 
dred dollars  a  month  salary?        A.  Yes,  sir. 

Q.  Is  it  your  understanding  from  what  you  have 
learned  since  as  to  the  reduction  of  the  salary,  that 
he  reduced  from  one  thousand  dollars  to  six  hundred 
dollars'?        A.  I  do  not  understand  you. 

Q.  Is  that  your  understanding  as  you  have  learned 
since  that  meeting  that  that  is  what  he  did,  to  reduce 
his  salary  from  one  thousand  dollars  a  month  to  six 
hundi^ed  dollars  a  month?        A.  Yes,  sir. 

Q.  Did  anybody  else,  that  is  other  officers,  receive 
a  salary,  that  is,  not  employees,  but  officers? 

A.  No,  sir. 

Q.  Never  at  any  time? 

A.  No,  sir.  Well,  let  me  see;  there  were  some 
other  officers  paid  for  actual  work  done  on  the  pro- 
ject, for  certain  trips. 

Q.  Piece  work?        A.  Yes,  sir. 

Q.  Never  any  salaries  paid? 

A.  No  regular  salaries. 

Q.  Was  there  a  by-law  on  that  subject? 

A.  I  am  not  sure. 

Mr.  HARVEY. — No  other  officer  other  than  pres- 
ident, it  provides.     [36] 

Mr.  SMITH. — I  want  to  go  into  the  matter  of  the 
size  of  the  business  and  operation  and  profits,  as  this 
salary  matter  has  come  up. 

Q.  You  have  testified  that  the  company  was  about 
three  years  old,  and  the  capital  is  one  hundred  and 
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fifty  thousand  dollars.         A.  Yes,  sir. 

Q.  That  was  paid  how,  in  property  or  money  f 

A.  In  property. 

Q.  Speaking  broadly,  without  details,  what  are  the 
property  assets  of  the  company?        A.  Land. 

Q.  How  many  acres? 

A.  About  sixteen  or  seventeen  hundred  acres. 

Q.  Located  where? 

A.  Near  Stratford,  Grant  County. 

Q.  Are  the  lands  practically  all  together  in  one 
general  location?        A.  Yes,  sir. 

Q.  What  is  the  business  of  the  company — it  is  an 
irrigation  company,  isn't  it? 

A.  Irrigation  and  selling  and  improving  land. 

Q.  Did  you  carry  on  any  sort  of  a  general  busi- 
ness other  than  the  matter  of  improving  these  lands 
and  selling  them?        A.  No,  sir. 

Q.  Has  Mr.  Brasfield  sold  any  of  these  lands? 

A.  Not  to  my  knowledge. 

Q.  Who  did  sell  themi? 

A.  There  was  a  selling  agent  before  Mr.  Brasfield 
was  president;  that  was  prior  to  that  time. 

Q.  Selling  agency  contract?    [37] 

A.  Yes,  sir. 

Q.  About  how  much  land  have  been  sold  in  all? 

A.  In  the  neighborhood  of  190  acres. 

Q.  And  broadly  speaking,  who  sold  this? 

A.  The  sales  agents ;  I  think  they  sold  all  of  it. 

Q.  Mr.  Brasfield  sold  none  ?        A.  No. 

Q.  Did  Mr.  Brasfield  devote  his  time  to  cultivating 
these  lands? 
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A.  He  had  been  out  there  quite  a  bit. 

Q.  I  am  asking  about  himself,  his  individual  time  ? 

A.  Not  that  I  know  of. 

Q.  Where  did  he  reside  all  this  time? 

A.  In  Tacoma,  so  far  as  I  know. 

Q.  Did  he  spend  a  large  portion  of  his  time  over 
at  these  lands  near  Stratford? 

A.  He  spent  sometime  there,  I  understand;  he 
would  go  there  for  a  week  or  two  weeks  at  a  time. 

Q'.  Your  own  home  is  at  Wenatchee  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  see  him  there  for  a  long  period  of 
time?        A.  No,  sir. 

Q.  Did  the  company  have  its  own  office  here  in  Ta- 
coma? 

A.  Not  to  my  knowledge.  Mr.  Brasfield  had  an 
office  here. 

Q.  Was  there  any  particular  office  work  that  had 
to  be  done,  taking  a  considerable  amount  of  a  man's 
time  here  or  in  Seattle  or  anywhere  for  the  company  ? 

A.  There  would  be  some. 

Q.  Would  it  be  a  considerable  amount? 

A.  I  would  not  think  so,  no.     [38] 

Q.  Did  you  do  any  of  that  w^ork  yourself  ? 

A.  I  did  some  of  it ;  that  is  before  the  company  was 
turned  over  to  Brasfield. 

Q.  He  did  what  was  done  after  it  was  turned  over 
to  him?        A.  Yes. 

Q.  Had  it  ever  been  proposed  before  these  meet- 
ings, the  minutes  of  which  have  been  read,  that  he 
should  have  a  salary  ? 
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A.  The  onlj'  thing  mentioned  about  a  salary  was 
when  he  was  elected  president.  I  think  I  mentioned 
it  and  he  said,  well,  we  won 't  bother  about  any  salary. 

Q.  Was  the  matter  ever  brought  up  in  the  meetings 
of  the  directors  after  that  until  what  has  been  read  ? 

A.  No,  sir,  I  do  not  remember  of  it. 

Q.  Did  the  company  ever  declare  dividends? 

A.  No,  sir. 

Q.  Did  it  ever  make  any  profits? 

A.  Well,  I  would  not  hardly  know  how  to  answer 
that. 

Q.  Was  there  ever  any  money  available  for  divi- 
dends?       A.  jSTo,  sir. 

Q.  Who  was  directly  in  charge  of  the  Orchard 
work  over  there  at  Stratford? 

A.  For  the  last  year  and  a  half  ? 

Q.  During  Mr.  Brasfield's  presidency? 

A.  Mr.  Dudley. 

Q.  An  employee  of  the  company?        A.  Yes. 

Q.  Foreman  or  something  of  that  kind? 

A.  Foreman. 

Q.  He  devoted  all  his  time  to  it  ? 

A.  He  lives  on  the  property.     [3&] 

Q.  Was  there  any  special  amount  of  work  required 
to  be  done  on  the  property  by  the  president  over  and 
above  what  Mr.  Dudley  did? 

A.  I  would  not  think  so. 

Q.  Who  is  this  third  member  of  the  Board  of  Trus- 
tees, Virgie  Brasfield — what,  if  any,  relation  to  Mr. 
Brasfield?        A.  I  think  she  is  his  wife. 

Q.  Did  she  ever  take  any  active  part  in  the  man- 
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agement  of  the  company? 

A.  Not  to  my  knowledge. 

The  COURT. — Did  she  attend  director's  meetings'? 

A.  Yes,  sir,  the  two  I  attended. 

Q.   (By  Mr.  SMITH.)     She  was  present  at  two? 

A.  Yes,  the  only  two  I  attended  in  Tacoma. 

Mr.  SMITH.— I  wish  to  read  into  the  record  a 
portion  of  the  minutes  bearing  upon  the  question  we 
are  now  considering,  being  a  special  meeting  of  the 
stockholders  of  the  company,  shown  by  the  record  to 
have  been  held  on  this  same  18th  day  of  December, 
1911,  as  follows,  being  at  page  17:  "It  was  moved 
and  seconded  and  carried  unanimously  that  Article 
6  of  said  by-laws  be  amended  to  read  as  follows: 
Members  of  the  board  of  trustees  except  the  presi- 
dent shall  receive  no  compensation  for  service  as 
such  nor  shall  the  corporation  be  held  liable  for  any 
services  rendered  by  said  members  except  the  presi- 
dent, except  it  is  exj)ressly  provided  by  resolution 
passed  by  the  Board  of  Trustees  authorizing  or  rati- 
fying the  same;  Provided,  however,  that  members 
of  the  Board  shall  be  allowed  their  reasonable  trav- 
eling expenses  when  actually  engaged  in  the  business 
of  the  company,  the  [40]  same  to  be  audited  and 
allowed  as  in  other  cases  of  demands  against  the 
company.  The  treasurer  and  other  employees  shall 
receive  such  compensation  as  the  Board  of  Trustees 
shall  determine.  The  president  of  the  company  shall 
receive  a  compensation  of  $ per  annum  paya- 
ble  ." 

Q.  The  resolution  was  adopted  in  that  form,  was  it, 
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leaving  a  blank  for  the  amount  of  annual  compensa- 
tion and  the  mode  of  payment? 

A.  I  do  not  remember  that  resolution. 

Q.  State  whether  or  not  it  was  at  this  time  that 
Mr.  Brasfield  made  the  remark  you  have  testified  to 
that  you  need  not  bother  about  salary. 

A.  Yes,  sir,  the  way  I  remember  it,  it  was  at  this 
time  when  we  had  that  meeting  at  Seattle. 

Mr.  SMITH.— That  is  all  at  this  time.  However,  I 
would  like  to  ask :  There  does  not  appear  in  the  rec- 
ord of  this  book  any  meeting  being  held  subsequent 
to  this  meeting  of  February  1,  1913,  which  has  been 
read  into  the  record.  Do  you  know  of  any  subsequent 
meeting?        A.  No,  sir. 

Q.  You  received  notice  of  none  ?        A.  No,  sir. 

Cross-examination. 
(By  Mr.  HUGHES.) 

Q.  Is  this  resolution  that  was  passed  at  the  meet- 
ing of  the  30th  of  January,  1913,  in  which  Mr.  Bras- 
field's  salary  was  fixed  at  one  thousand  dollars,  the 
record  recites  that  Virgie  Elder  Brasfield  moved  the 
adoption  of  the  foregoing  [41]  resolution  which 
was  seconded  and  voted  and  declared  carried.  Do 
you  recall  how  the  vote  stood  at  that  time? 

A.  Yes,  sir. 

Q.  How  was  it  ? 

A.  Two  in  favor  of  the  salary  and  one  against  it. 

Q.  And  who  voted  in  favor  of  it  ? 

A.  Mr.  and  Mrs.  Brasfield. 

Q.  And  who  voted  against  it? 
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A.  I  voted  against  it. 

Q.  Were  Mr.  and  Mrs.  Brasfield  the  other  two 
trustees?        A.  Yes. 

Q.  Mr.  Brasfield  voted  in  favor  of  the  granting  of 
his  salary  to  that  amount  ?        A.  Yes,  sir. 

Q.  I  understand  you  were  not  present  at  the  meet- 
ing of  the  first  of  February  at  which  his  salary  was 
reduced?        A.  No,  I  was  not. 

Redirect  Examination. 
(By  Mr.  HARVEY.) 

■Q.  Now,  Mr.  Hoffman,  if  all  of  the  business  was 
carried  on  by  Mr.  Brasfield  without  your  being  in- 
formed as  to  it,  you  cannot  tell  now  what  arduous 
duties  he  performed  in  connection  with  his  office  as 
president,  can  you? 

Mr.  SMITH. — I  think  that  is  purely  argumenta- 
tive. 

The  COURT. — Counsel  may  be  leading  up  to  some- 
thing else. 

Q.  As  a  matter  of  fact  you  do  not  know  what  Mr. 
Brasfield  was  doing  in  the  conduct  of  the  business, 
do  you? 

A.  I  know  that  he  went  over  there  occasionally. 

Q.  I  did  not  ask  you  that,  but  you  do  not  know 
what  he  did     [42]     as  the  president,  do  you;  you 
have  already  sworn    under    oath   that  you  did  not 
know,  have  you  not? 

A.  No,  I  do  not  know  what  was  going  on. 

Q.  Then  you  do  not  know  what  he  did? 

A.  I  do  not  know  everything  about  it. 
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Q.  Then  you   cannot  tell  this   Court  whether  he 
earned  a  salary  of  one  thousand  dollars  a  month,  can 
you?        A.  I  do  not  know. 

Q.  Now,  you  have  testified  that  these  sales  of  land 
resulting  in  a  profit  to  the  company  were  through 
sales  agency ;  do  you  know  what  Mr.  Brasfield  had  to 
do  with  that? 

A.  That  was  sold  prior  to  the  time  Mr.  Brasfield 
was  president. 

Q.  Do  I  understand  you  to  say  no  land  was  sold 
since  Mr.  Brasfield  was  president  ? 

A.  I  do  not  remember  of  any. 

Q.  Do  you  know?        A.  Not  positively. 

Q.  Will  you  tell  the  Court  whether  you  know  any- 
thing about  it,  what  land,  if  any,  was  sold? 

A.  No,  I  do  not  know. 

Q.  Then  you  do  not  know  anything  about  that? 

A.  I  do  not  know  anything  about  that. 

Q.  Now  Mr.  Brasfield  as  president  of  the  company 
lived  in  Pierce  County?        A.  Yes,  sir. 

Q.  And  had  an  office  in  the  Perkins  Building  where 
he  handled  the  business  of  the  Wenatchee-Stratford 
Orchard  Company?        A.  I  could  not  say. 

Q.  And  all  the  business  of  the  company  was  trans- 
acted from  that  office?     [43] 

A.  So  far  as  I  know. 

Q.  Who  was  president  when  Mr.  Brasfield  made 
this  remark  to  you  about,  never  mind  about  salary  ? 

A.  That  was  at  the  time  we  had  that  meeting. 

Q.  Who  was  there  ? 

A.  Mr.  Prowell  and  Brasfield  and  mvsclf. 
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Q.  The  resolution  was  passed  contemplating  a  sal- 
ary for  the  president,  but  leaving  it  blank,  to  be  fixed 
at  another  time ;  was  that  the  way  you  understood  it? 

A.  No,  sir;  I  do  not  remember  it  that  waj^. 

Q.  All  you  know  is  that  the  resolution  was  passed 
there;  that  his  salary  was  to  be  fixed  at  blank  dol- 
lars, from  blank?        A.  Yes,  sir. 

Q.  Now,  look  at  these  notes  which  I  show  you  and 
see  if  your  name  appears  on  every  one  of  those  ob- 
ligations, which  is  part  of  the  claim  put  in  judg- 
ment ?        A.  Yes,  sir,  it  does. 

Q.  All  of  those  notes  are  notes  of  the  company 
which  you  signed? 

A.  I  signed  them  as  secretary. 

Q.  Now,  this  was  prior  to  the  time  that  Mr.  Bras- 
field  took  charge  of  all  the  property  and  manage- 
ment of  the  company?        A.  Yes,  sir. 

Q.  Up  to  that  time  when  you  and  Mr.  King  and 
Mr.  Prowell  were  running  the  company,  you  signed 
the  notes,  did  you  not  ?        A.  Yes,  sir. 

Q.  After  Mr.  Brasfield  came  in  you  signed  no 
notes  at  all,  is  that  correct?        A.  Yes,  sir. 

Q.  Now,  then,  you  don't  question  the  genuineness 
of  every  one  of     [44]     those  notes,  do  you? 

A.  No,  sir. 

Q.  Or  that  they  are  valid  obligations  of  the  Wenat- 
chee-Stratford  Orchard  Company,  do  you? 

A.  No,  sir. 

Q.  At  this  meeting  in  the  Realty  Building,  you 
voted  along  with  Mr.  and  Mrs.  Brasfield  to  ratify 
all  of  the  other  indebtedness  embodied  in  this  judg- 
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ment  here,  except  the  salary,  didn't  you'? 

A.  Yes,  sir. 

Q.  Then  all  the  notes  of  the  Scandinavian  Bank 
assigned  to  Mr.  Woolfolk  and  every  one  of  these 
notes  of  Brasfield,  you  have  either  put  your  name  to 
or  ratified,  except  the  salary  one  ? 

Mr.  SMITH. — Please  identify  these  notes. 

Q.  The  first  note  you  testified  to  is  for  fifteen  hun- 
dred dollars,  dated  May  13,  1911,  payable  on  de- 
mand, signed  Wenatchee-Stratford  Orchard  Com- 
pany by  Dennis  W.  King,  president,  F.  W.  Hoffman, 
secretary^        A.  Yes,  sir. 

Q.  And  the  next  is  for  $190.00,  June  1,  1911,  pay- 
able on  or  before  six  months,  signed  Wenatchee-Strat- 
ford Orchard  Company  by  Mr.  King,  president,  and 
F.  W.  Hoffman,  secretary  and  treasurer.  That  is 
your  signature  and  that  is  the  note  of  the  company, 
isn't  if?        A.  Yes,  sir. 

Q.  The  next  note  is  for  $570.00,  dated  Wenatchee, 
Washington,  August  8,  1911,  signed  Wenatchee- 
Stratford  Orchard  Company  by  the  same  officers  as 
the  other,  and  payable  on  demand,  and  that  also  is 
your  signature  and  that  is  an  obligation  [45]  of 
the  company  ?        A.  Yes,  sir. 

Q.  The  first  notes  bears  interest  at  the  rate  of  eight 
per  cent,  and  the  second  one  at  seven  per  cent,  and 
the  third  at  eight  per  cent?        A.  Yes. 

Q.  The  next  is  a  note  for  $570.00,  dated  Wenat- 
chee, April  13, 1911,  to  the  order  of  D.  W.  King,  pay- 
able on  demand,  interest  eight  per  cent,  signed  by 
Dennis  W.  King,  president,  F.  W.  Hoffman,  secre- 
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tary.     That  is  your  signature,  and  that  is  the  just 

obligation  of  the  company  ?        A.  Yes,  sir. 

Q.  And  the  next  is  $380.00,  dated  Wenatchee, 
Washington,  May  1, 1911,  to  the  order  of  D.  W.  King, 
payable  on  or  before  six  months,  signed  by  the 
Wenatchee-Stratford  Orchard.  Company,  by  Dennis 
W.  King,  president,  F.  W.  Hoffman,  secretary,  bear- 
ing interest  at  eight  per  cent.  That  is  your  signa- 
ture and  the  obligation  of  the  company? 

A.  Yes,  sir. 

Q.  And  the  next  $380.00,  dated  at  Wenatchee,  July 
15,  1911,  payable  on  or  before  ninety  days,  to  the 
order  of  Dennis  W.  King,  bearing  interest  eight  per 
cent,  signed  by  the  Wenatchee-Stratford  Company, 
by  Dennis  W.  King,  president,  and  F.  W.  Hoffman, 
secretary.  That  is  your  signature  and  that  is  a  just 
and  valid  obligation  of  the  company? 

A.  Yes,  sir. 

Q.  A  note  for  fifteen  hundred  dollars,  dated 
Wenatchee,  Washington,  July  1,  1911,  payable  to  the 
order  of  George  M.  Brasfield,  on  or  before  ninety 
days,  with  interest  at  [46]  eight  per  cent,  signed 
Wenatchee-Stratford  Orchard  Company  by  Dennis 
W.  King,  president,  and  F.  W.  Hoffman,  secretary 
and  treasurer ;  and  the  next  is  a  note  of  one  thousand 
dollars,  dated  Wenatchee,  Washington,  June  21, 
1911,  payable  to  the  order  of  George  M.  Brasfield,  on 
or  before  six  months,  with  interest  at  eight  per  cent, 
signed  Wenatchee-Stratford  Orchard  Company  by  D. 
W.  King,  president  and  F.  W.  Hoffman,  secretary; 
those  are  the  just  and  valid  obligations  of  the  com- 
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pany  and  signed  by  yourself  1 

A.  Yes,  sir. 

Q.  A  note  of  five  hundred  dollars,  dated  June  1, 
1911,  to  the  order  of  George  M.  Brasfield,  payable 
on  or  before  six  months,  with  interest  at  eight  per 
cent,  signed  Wenatchee-Stratford  Orchard  Com- 
pany by  Dennis  W.  King,  president,  and  F.  W.  Hoff- 
man, secretary.  That  is  your  signature  and  a  just 
and  valid  obligation  of  the  company? 

A.  Yes,  sir. 

Q.  And  a  note  for  one  thousand  dollars  dated 
Wenatchee,  Washingion,  May  1,  1911,  paj^able  to 
the  order  of  George  M.  Brasfield,  on  or  before  six 
months,  with  interest  at  eight  per  cent,  signed 
Wenatchee-Stratford  Orchard  Company  by  Dennis 
W.  King,  president,  and  F.  W.  Hoffman,  secretary. 
That  is  your  signature  and  that  is  a  just  and  valid 
obligation  of  the  company?        A.  Yes,  sir. 

Whereupon  an  adjournment  was  taken  until  10:15 
A.  M.     [47] 

10:15  A.  M.,  Saturday,  March  22,  1913. 
Mr.  F.  W.  HOFFMAN,  being  recalled  for  further 
cross-examination,  testified  as  follows: 

Further  Cross-examination. 
(By  Mr.  HARVEY.) 

Q.  I  have  called  your  attention  to  all  these  notes 
of  the  Wenatchee-Stratford  Orchard  Company  which 
you  signed,  and  I  have  also  called  your  attention  to 
the  fifteen  thousand  dollars  worth  of  notes  of  the 
Scandinavian-American  Bank,  assigned  to  Mr. 
Woolfolk,  and  the  other  notes  of  Mr.  Brasfield,  ag- 
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gregating  $8,706.51,  which  jou  as  one  of  the  trustees 
approved.  So  that  you  are  willing  to  say,  are  you 
not,  that  all  of  these  notes  represented  in  this  judg- 
ment are  the  valid,  subsisting  obligations  of  the 
company,  your  only  objectw^  being  to  the  salary 
note. 

A.  Why,  I  have  not  seen  all  of  them. 

Q.  I  am  not  talking  about  seeing  notes,  but  about 
the  obligations.  That  is,  you  voted  to  approve  and 
ratify  the  indebtedness  of  the  bank,  fifteen  thousand 
dollars  and  interest,  and  to  ratify  the  notes  issued  by 
Mr.  Brasfield  to  himself  for  money  advanced,  $8,706.- 
51,  at  the  same  time  your  obligation  was  approved, 
so  that  you  voted  to  approve  those  in  addition  to 
those  which  you  signed.  There  is  no  question  about 
that?'        A.  Yes,  sir. 

Q.  Then  you  have  no  objection  to  any  part  of  the 
judgment  entered  there  on  any  of  the  notes  except 
the  one  salary  note?     [48] 

Mr.  SMITH. — I  object  to  that  question.  That  is 
a  mixed  question  of  fact  and  law. 

Mr.  HAEVEY.— I  will  change  the  form  of  the 
question. 

Q.  You  have,  therefore,  as  secretary  of  the 
Wenatchee-Stratford  Orchard  Company  and  as  a 
member  of  the  Board  of  Trustees,  approved  and  rat- 
ified each  and  all  of  the  notes  which  are  in  contro- 
versy in  that  judgment  except  the  one  for  nine  thou- 
sand eight  hundred  and  forty  dollars  for  salary? 

Mr.  SMITH.— I  object  to  the  question.  They 
have  not  shown  of  what  that  judgment  is  made  up. 
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There  is  nothing  before  the  Court  to  show  that  the 
judgment  consists  of  these  notes  that  counsel  has 
shown  to  the  witness,  plus  the  salary  note. 

(Question  withdrawn.) 

Q.  If  it  should  transpire  in  these  proceedings  that 
this  judgment  is  made  up  of  these  notes,  which  you 
signed  as  secretary,  plus  the  notes  which  you  ratified 
at  the  meetings  of  the  Board,  then  you  recognize  as  a 
creditor  and  as  secretary  of  the  company,  all  of  those 
obligations  except  the  salary  note;  do  you  under- 
stand what  I  am  getting  at?        A.  I  think  I  do. 

Q.  Well,  a&  I  do  not  know  all  of  what  the  judgment 
consists,  but  I  say,  supposing  it  consists  of  those 
things. 

A.  I  would  like  to  have  the  question  read. 

(Question  read.) 

A.  I  recognize  all  of  the  obligations  that  I  signed 
as  secretary  and  that  we  ratified  at  the  meetings. 

Q.  I  think  that  is  all. 

(Witness  excused.)     [49] 

The  COURT.— iVo,  Mr.  Harvey,  you  have  pre- 
sented claims  of  about  fifteen  thousand  dollars  and 
interest  on  behalf  of  the  bank? 

Mr.  HARVEY.— Yes,  $8,706.51,  with  interest, 
which  consisted  of  notes  issued  to  Brasfield  after  he 
became  president;  and  these  various  notes  which  I 
read  into  the  record  issued  to  Mr.  King  and  others 
before  Mr.  Brasfield  became  connected  with  the  con- 
cern. 

The  COURT.— I  figure  those  up  at  $7,590.00. 
[50] 

Mr.  HARVEY.— I  will  call  Mr.  Brasfield. 
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Q.  M.  BRASiFIELD,  being  called  and'  sworn,  testi- 
fied as  follows: 

Direct  Examination. 
(By  Mr.  HARVEY.) 

Q.  Your  name  is  George  M.  Brasfield? 

A.  Yes,  sir. 

Q.  You  were  president  of  the  Wenatchee-Strat- 
ford  Orchard  Company?        A.  I  was. 

;Q.  When  did  you  become  president  as  near  as  you 
can  remember? 

A.  Some  time  in  September,  1911. 

Q.  Did  you  continuously  act  as  president  from 
that  time  in  September,  1911,  until  the  bankruptcy 
proceedings  in  this  case?        A.  I  did. 

Q.  I  call  your  attention  to  three  notes  for  five  thou- 
sand dollars  each,  made  payable  to  the  order  of  the 
Bcandinavian- American  Bank  on  January  8,  1912, 
April  30,  1912,  and  July  3, 1912,  and  ask  you  to  state 
what  the  consideration  for  those  notes  was,  and 
whether  they  were  given  by  the  Wenatchee-Strat- 
ford  Orchard  Company  in  the  usual  and  ordinary 
course  of  business. 

A.  The  amounts  were  for  five  thousand  dollars 
each;  they  were  given  in  the  usual  course  of  business. 
The  Wenatchee-Stratford  Orchard  Company  got  the 
use  of  every  cent  of  that  money. 

Q.  Was  the  money  placed  to  the  credit  of  the 
Wenatchee-Stratford  Orchard  Company? 

A.  It  was. 

Q.  State  whether  or  not  it  was  checked  out  and 
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the  money  paid    {51]     for  the  use  and  benefit  of  the 

company. 

A.  It  was,  in  the  regular  way,  and  my  checks  will 
show  it  all,  as  issued  against  that  account. 

Q.  I  call  your  attention  to  these  various  notes, 
being  the  same  notes  to  which  I  have  called  the  at- 
tention of  the  witness  Hoffman,  purporting  to  be  is- 
sued before  you  became  president,  and  ask  you  to 
state  if  they  were  just  and  valid  obligations  of  the 
company  and  came  into  your  hands  in  the  usual 
course  of  business  before  you  assigned  those  to  Mr. 
Woolfolk. 

The  COURT. — ^Those  were  the  notes  read  into  the 
record  to-day  % 

A.  I  think  they  are  all  right,  so  far  as  I  know  they 
are  absolutely  right. 

Q.  I  ask  you  to  look  at  the  following  notes,  one  for 
two  thousand  dollars,  dated  November  3,  1911,  pay- 
able on  demand,  to  your  order,  with  interest  at  eight 
per  cent,  signed  Wenatchee-Stratford  Orchard  Com- 
pany by  George  M.  Brasfield,  president;  a  note  for 
two  thousand  dollars  dated  November  10,  1911,  pay- 
able on  demand  to  your  order,  interest  at  eight  per 
cent,  signed  Wenatchee-Stratford  Orchard  Company, 
by  George  M.  Brasfield,  president;  the  third  note  for 
$1,682.47,  payable  on  demand  to  your  order,  with  in- 
terest at  eight  per  cent,  dated  January  1, 1912,  signed 
Wenatchee-Stratford  Orchard  Company  by  George 
M.  Brasfield,  president;  fourth  note  for  $1,023.94, 
dated  January  25,  1913,  on  demand,  payable  to  your 
order,  with  interest  at  eight  per  cent,  signed  Wen- 
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atchee-Stratford  Orclaard'  Company,  by  George  M. 
Brasfield,  president;  fifth,  note  for  one  thousand  dol- 
lars, dated  September  27,  1911,  payable  on  demand, 
to  your  [52]  order,  with  interest  at  eight  per  cent, 
signed  Wenatchee-Stratford  Orchard  Company,  by 
George  M.  Brasfield,  president;  sixth,  note  for  one 
thousand  dollars,  dated  October  10,  1911,  payable  on 
demand  to  your  order  with  interest  at  eight  per  cent, 
signed  Wenatchee-Stratford  Orchard  Company,  by 
George  M.  Brasfield,  president;  and  I  will  ask  you  to 
examine  those  notes-  and  tell  the  Court  whether  or 
inot  those  are  just  and  valid  obligations  of  the  com- 
pany, and  what  the  consideration  for  those  notes  was. 

A.  These  notes  are  all  right,  and  I  gave  money  for 
them  to  the  amount  stated  in  the  notes. 

Q.  When  you  speak  of  giving  money,  what  do  you 
mean  by  that?  ^ 

A.  I  mean  I  gave  money  to  the  company. 

Q.  Which  was  actually  expended  for  the  use  and 
benefit  of  the  company  *?        A.  Absolutely. 

Q.  And  in  good  faith  and  the  regular  course  of 
business?        A.  It  was. 

Q.  I  call  your  attention  now  to  the  last  note,  for 
nine  thousand  eight  hundred  and  forty  dollars,  dated 
February  1,  1913,  payable  on  demand  to  your  order, 
with  interest  at  eight  per  cent,  signed  Wenatchee- 
Stratford  Orchard  Company  by  George  M.  Brasfield, 
president,  and  ask  you  to  look  at  that  note  and  tell 
the  Court  what  that  represents. 

A.  That  represents  salary. 

Q.  From  what  date  to  what  date? 
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A.  From  the  time  I  became  president  of  the  com- 
pany some  time  [53]  in  September,  1911,  until  the 
1st  of  February,  I  believe,  1913. 

Q.  Is  that  the  note  referred  to  in  the  resolution 
shown  on  page  25  of  the  minute-book?        A.  It  is. 

Q.  State  to  the  Court  whether  or  not  after  the 
meeting  in  the  Realty  Building,  when  you  were  voted 
a  salary  of  one  thousand  dollars  a  month,  you  subse- 
quently, after  Mr.  Hoffman  complained  of  the 
amount  of  the  salary,  held  a  meeting  with  your  wife, 
you  and  she  as  a  majority  of  the  trustees,  and  re- 
duced the  amount  to  $9,840.00.        A.  We  die. 

Q.  Mr.  Hoffman  had  no  notice  of  that  meeting? 
It  was  simply  called  to  redtuce  it  in  accordance  with 
his  wishes?        A.  Yes. 

Q.  Now,  Mr.  Brasfield,  tell  the  Court  as  president 
of  the  company  what  you  did,  of  what  your  duties 
consisted,  what  responsibilities  you  had;  what 
money,  if  any,  you  caused  to  be  procured  for  the 
benefit  of  the  company,  what  condition  you  found 
the  company  when  you  took  it,  and  just  briefly  a 
statement  of  the  situation  by  which  you  earned  the 
salary. 

A.  Well,  it  is  a  rather  difficult  matter  to  tell  aU  of 
;the  things  I  did  in  connection  with  this  matter  during 
this  period. 

The  COURT. — Give  it  in  a  general  way. 

Q.  To  begin  with,  the  comj)any  was  in  a  very  bad 
condition  when  I  was  elected  president.  The  trees 
had  all  died  on  the  400'  acres  of  land  planted,  and  the 
irrigation  system  was  bad.    We  ow^ed  a  great  many 
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debts  around  in  diiferent  places     [54]     and  the  com- 
pany was  generally  in  bad  repute,  almost  ready  to 
go  into  the  hands  of  a  receiver. 

I  attempted  to  bring  the  company  about  and  put 
it  on  its  feet.  One  of  the  first  things  I  did  was  to 
put  a  fence  around  the  property,  a  rabbit-proof 
fence,  of  about  five  miles,  which  I  did.  I  employed 
a  good  orchardist,  one  of  the  best  men  in  the  country, 
and  put  him  on  the  property.  I  had  him  level  the 
land  where  it  was  high  and  where  the  water  would 
not  run.  Instead  of  employing  an  expensive  en- 
gineer to  tliat  work,  I  reorganized  the  irrigation 
system,  which  was  totally  inadequate,  much  of  it 
had  to  be  taken  down  and  done  away  with. 

Q.  Why  was  that?        A.  It  would  not  work. 

Q:.  Had  that  been  put  in  under  your  predecessors? 

A.  Yes.  I  began  negotiations  for  pipe,  lumber 
and  stuff  necessary  to  put  in  the  irrigation,  got  the 
(best  bids  we  could;  got  good  bids  and  bought  the  stuff 
at  low  proces,  on  long  time.  I  knew  we  would  have 
to  get  long  time,  because  our  money  was  scarce. 

It  was  necessary  to  replant  the  whole  400  acres 
with  trees.  I  got  competitive  bids  on  the  price  of 
trees;  I  got  low  prices,  the  best  I  could  get,  and  ac- 
cepted the  lowest. 

Then  it  was  necessary  to  have  money  to  carry  this 
thing  along  and  pay  the  bills,  to  pay  off  these  suits 
they  were  threatening  and  some  claims  which  had 
been  put  in  the  hands  of  attorneys,  and  to  negotiate 
for  funds  and  carry  on  the  work,  which  I  did,  not 
only  putting  in  my  own  money  but  made  arrange- 
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ments  with  the    [55]    Scandinavian- American  Bank 

to  borrow  fifteen  thousand  dollars,  which  they  loaned 

us. 

Q.  Did  you  indorse  the  obligations  ? 

A.  I  indorsed  that  myself  personally.  A  good 
many  land  contracts  had  been  sold  to  people.  These 
people  were  up  in  arms  and  worried  and  troubled  and 
all  sorts  of  things  going  on.  One  of  the  things  I  did 
was  to  try  to  pacify  those  people  and  try  to  get  them 
straightened  out,  and  many  of  them  I  did ;  some  few 
I  did  not,  although  I  did  ever3i;hing  I  could.  Most 
of  them  have  gotten  to  going  along  all  right. 

In  the  spring  we  planted  the  whole  four  hundred 
acres  of  trees  in  good  condition,  cultivated  them.     I 
superintended  the  work  and  attended  to  the   corre- 
spondence, a  good  deal  of  bookkeeping;  got  things 
straightened  around  generally. 

I  found  the  titles  to  our  land  and  to  our  water  bad. 
I  supposed  those  things  were  good,  but  on  looking  into 
them  found  out  they  were  not,  andi  it  has  taken  us  a 
year  to  get  those  titles  straightened. 

Q.  Tell  the  Court  whether  or  not  the  matter  of  ad- 
justment on  these  contracts  took  much  time  and  work 
and  diplomacy  on  your  part. 

A.  It  took  a  great  deal  of  work ;  it  was  hard  work, 
and  mean  work. 

Q.  Tell  the  Court  whether  or  not  there  were  law- 
suits pending  in  Snohomish  County  or  up  in  the 
Northern  part  of  the  State  which  required  time  and 
attention. 

A.  Yes.    My  idea  was  that  when  I  got  this  thing 
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going  and  on  its  feet  and  the  trees  planted  and  the 
land  in  [56]  cultivation  and  the  irrigation  system 
goodj  and  the  contracts  all  quiet,  I  would  be  able  to 
negotiate  a  loan  on  this  property  sufficient  to  pay  off 
its  debts  and  give  us  a  working  capital.  I  put  in  a 
great  deal  of  time  doing  that.  I  got  up  prospectuses, 
blue-prints  and  all  data  with  reference  to  apples  and 
apple  lands  and  everything  of  that  sort.  I  took  it 
up  with  loan  men,  bankers,  financiers  generally,  and 
brokers,  not  only  here  and  in  Seattle,  but  in  Portland, 
Chicago,  New  York,  and  everywhere  I  could  think  of, 
trying  to  negotiate  a  loan,  I  was  not  able  to  do  it 
because  of  the  condition  of  the  apple  business  in  the 
part  season,  and  the  evident  depreciation  in  apple 
land,  and  simply  was  not  able  to  do  it.  I  tried  to  sell 
the  raw  lands,  some  of  them;  in  fact,  I  tried  to  sell 
the  whole  proposition,  wherever  I  could  find  any 
chance  to  sell  it  at  all,  but  have  not  been  able  to  do  it. 
I  did  not  try  to  sell  any  of  the  small  tracts  of  or- 
chards or  contracts,  because  I  did  not  think  we  were 
in  condition  to, — that  is,  there  was  a  question  about 
being  able  to  carry  out  the  contracts,  and  I  did  not 
want  to  make  any  more  and  have  the  same  trouble 
and  difficulty  we  had  on  the  others. 

It  has  been  one  of  the  most  difficult  and  hardest  and 
most  vexing,  worrying  propositions  I  ever  had  any- 
thing to  do  with  in  my  life,  and  I  w^ould  not  take  the 
job  again  for  one  thousand  dollars  a  month,  and 
would  not  have  it.  I  have  not  been  able  to  think  of 
anything  else,  it  has  been  worry,  fight  and  scrap  all 
the  way  through. 
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Q.  What  portion  of  your  time  from  September, 
1911,  imtil  the  bankruptcy  proceedings  here  were 
consumed  in  the  business     [57]     of  the  company^ 

A.  I  have  done  nothing  else. 

Q.  You  refer  to  the  fact  that  you  carried  on  the 
correspondence  of  the  company ;  was  that  much  or 
little?        A.  Considerable  correspondence. 

Q.  What,  if  any,  responsibility  have  you  had  with 
reference  to  the  affairs  of  the  company,  and  what,  if 
any,  assistance  have  you  had  from  any  other  officer 
of  the  company  in  connection  with  it? 

A.  The  responsibility  has  been  great  and  I  have 
had  practically  no  support  from  anybody  else. 

Cross-examination. 
(By  Mr.  SMITH.) 

Q.  Mr.  Brasfield,  these  various  notes  to  Mr.  King 
you  bought  from  him,  did  you  ?        A.  Yes,  sir. 

Q'.  Did  you  then  sell  those  notes  to  Mr.  Woolfolb? 

A.  I  assigned  the  notes  to  Mr.  Woolfolk  as 
security. 

Q.  As  security  for  what? 

A.  As  security  for  the  debt  of  the  company  on 
which  I  was  endorser. 

Q.  And  is  the  same  true  of  the  notes  that  the  com- 
pany made  to  you  ?        A.  It  is. 

Q.  Was  the  assignment  to  the  bank  or  Mr.  Wool- 
folk  personally  ?        A.  It  was  to  the  bank. 

Q.  When  did  you  assign  those  and  turn  them  over 
to  the  bank  or  Mr.  Woolfolk  ? 

A.  I  don't  remember  the  exact  date;  sometime  in 
February.     [58] 
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Q.  February  of  what  year  *?        A.  1913. 

Qi.  You  assigned  these  to  the  bank  sometime  in 
February,  1913,  all  of  them  I        A.  Yes. 

Q.  What  had  been  the  bank's  security  on  those 
notes  before  that  t        A.  My  personal  indorsement. 

Q.  Did  you  ever  ask  Mr.  Prowell  or  Mr.  Hoffman 
to  indorse  those  notes  ^ 

A.  Not  those  particular  notes,  but  may  I  explain  ? 

Q.  You  may  explain  that  later. 

Mr.  HARVEY. — Go  ahead  now  at  this  time  and 
make  any  explanation  in  connection  with  your  an- 
swer that  you  want  to. 

A.  I  had  asked  Mr.  Prowell  and'  Mr.  Hoffman  to 
indorse  paper  before,  and  they  had  refused  to  do  it. 

Q.  What  paper  had  you  asked  them  to  indorse 
before  and  they  had  refused  % 

A.  I  had  asked  them  to  indorse  paper  to  raise  the 
money  to  finance  the  institution. 

Q.  Give  some  specific  instance. 

A.  I  had  not  drawn  up  any  paper ;  it  was  a  talk  or 
scheme  or  way  by  which  I  was  in  hopes  of  raising 
money. 

Q.  How  long  before  that  had  you  asked  them  to  do 
this  and  they  had  refused  *? 

A.  Before  which  particular  date  do  you  have  refer- 
ence to  ? 

Q.  Before  the  tim^e  that  you  indorsed  these  notes 
of  the  Company  given  to  the  bank"?' 

A.  I  had  suggested  a  way  of  raising  money  at  our 
September  meeting  in  the  year  1911.     [59] 

Q.  State  as  nearly  as  you  can  remember  what  talk 
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you  had  with,  them  at  that  time  on  this  point. 

A.  My  recollection  is  that  the  question  of  finances, 
which  was  a  very  live  one  at  that  time,  came  up,  and 
ways  and  means  of  raising  money  was  the  question. 
So  I  suggested  that  we  borrow^  the  money  from  the 
bank  and  give  the  company's  note,  and  all  of  us  in- 
dorse the  paper.  They  would  not  agree  to  that  but 
said  that  they  would  put  up  their  proportion  of  the 
monej^  themselves.  That  was  definitely  understood 
and  agreed  to.  When  they  declined  to  indorse  the 
note,  then  it  was  agreed  that  each  one  should  put  up 
money  in  proportion  to  the  amount  of  stock  he  had. 

Q.  But  3^ou  did  not  catch  my  question.  I  asked 
you  as  nearly  as  you  can  state,  what  was  said,  not 
your  conclusion  or  inferences — what  was  said  be- 
tween you  and  Mr.  Hoffman  and  Mr.  Prowell  on  this 
point  ^ 

A.  I  think  that  covers  it;  that  is  about  as  nearly 
as  I  can  put  it. 

Q.  I  want  you  as  nearly  as  you  can  remember  to 
state  what  the  conversation  was  between  you  and 
them;  what  you  said  and  what  they  said? 

A.  Oh,  I  cannot  attempt  to  remember  all  that. 

Q.  But  state  as  nearly  as  you  can  remember  what 
words  were  used ;  what  conversation  passed  between 
you  and  them  ? 

A.  il^ly  recollection  of  their  objection  to  that  mode 
of  procedure,  that  they  had  some, — 

Mr.  HARVEY. — I  object  to  the  question,  in  order 
to  shorten  the  examination;  it  is  entirely  immaterial. 

The  COURT. — I  think  the  witness  has  answered 
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as  nearly  as  lie  can.     [60] 

Mr.  SMITH. — I  won't  press  the  matter. 

Q.  You  turned  over  this  collateral,  these  notes  to 
the  bank  and  Mr.  Woolfolk  in  February,  191'3.  iState 
as  nearly  as  you  can  what  part  of  February  it  was. 

A.  It  was, — I  cannot  remember  the  dates.  I  sup- 
pose it  was  along  the  7th,  8th,  9th  or  10th ;  in  that 
neighborhood  somewhere. 

Q.  What  was  the  occasion  of  your  turning  these 
notes  over  to  the  bank? 

A.  The  bank  demanded  further  security  for  their 
loan. 

Q.  They  demanded  further  security  %        A.  Yes. 

Q.  Who  was  that — was  that  Mr.  Woolfolk — did  he 
conduct  the  matter  f 

A.  He  was  the  man  I  talked  to. 

Q.  Did  you  and  he  agree  that  more  notes  of  the 
Wenatchee-Stratf  ord  Orchard  Company  bearing  only 
your  personal  indorsement  and  nothing  else,  would 
be  further  security  ?        A.  He  did. 

Q.  You  notice  that  these  notes  bear  only  one  other 
indorsement  and  that  is  Dr.  King's,  and  that  is  an  in- 
dorsement without  recourse?!        A.  Yes. 

Q.  How  long  before  Mr.  Woolfolk  began  suit  in 
the  Superior  Court  of  Pierce  County  on  these  notes 
did  you  turn  over  these  King  notes  to  him  ? 

A.  Mr.  Woolfolk  had  not  begun  suit. 

Q.  How  long  before  he  began  the  suit  was  it  that 
he  turned  these  notes  over? 

A.  I  don't  remember  how  long  it  was.     [61] 

Q.  One  day  or  one  month  or  what,  as  nearly  as  you 
can  state  ?' 
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A.  It  was  less  than  a  month  and  more  than  one  day. 
I  suppose  it  was  a  couple  of  weeks, — something  like 
that. 

Q.  That  is  as  near  as  you  can  remember? 

A.  I  am  not  clear  on  the  date. 

Q.  Do  you  remember  the  incident  of  your  confess- 
ing judgment — putting  in  a  confession  of  judgment 
in  that  suit  in  the  name  of  the  Wenatchee-Stratford 
Orchard  Company  ?        A.  I  confessed  judgment. 

Q.  How  long  before  you  confessed  judgment  had 
you  turned  these  notes  over  to  Mr.  Woolf oik  ? 

A.  That  was,  how  long  had  I  confessed  judgment? 

Q.  How  long  before  that  had  you  turned  over  the 
notes  to  Mr.  Woolf  oik? 

A.  That  was  two  or  three  weeks,  something  like 
that.     I  don't  remember  the  exact  dates. 

Q.  The  service  of  summons  and  complaint  in  that 
suit  was  made  on  you  as  president  of  the  company, 
wasn't  it? 

Mr.  HARVEY. — I  object  to  that  as  not  proper 
cross-examination. 

The  COURT.— Objection  sustained. 

Q.  You  say  it  was  about  February  7th,  8th,  9th  or 
10th  you  turned  these  notes  over  to  the  bank,  and  it 
was  done  because  they  demanded  additional  security, 
and  after  you  turned  over  these  notes,  additional 
notes,  to  the  bank,  were  they  then  satisfied? 

Mr.  HARVEY. — Objected  to  as  immaterial  and 
irrelevant. 

The  COURT. — He  may  answer. 

(Question  read.) 
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A.  Well,  they  were  better  satisfied  than  they  did 
before  without  any  security,  I  presume.     [62] 

Q.  How  did  you  turn  over  this  salary  note  at  the 
same  tune  you  turned  over  the  King  notes  to  the 
bank?        A.  I  think  so. 

Q.  Had  the  company  ever  owed  you  more  than  they 
do  at  this  time — in  other  words,  has  the  company 
ever  paid  you  back  anything  it  owed  you  'I 

A.  Nothing  at  all. 

Qi.  Have  you  the  check-book  in  which  you  wrote 
your  checks?        A,  I  have  not  it  here. 

Q.  Will  you  bring  it  in  with  you  after  adjourn- 
ment ?        A.I  will. 

Q.  And  the  account-books  of  the  company? 

A.  Mr.  Harvey  has  them. 

Mr.  HARVEY. — I  will  bring  them  in. 

Mr.  SMITH. — Also  bring  in  any  cancelled  vouch- 
ers or  cancelled  checks  which  you  have ;  that  is,  any- 
thing you  have,  so  that  we  may  have  it  for  quick 
reference. 

Q.  Mr.  Harvey  wove  into  a  question  something 
about  your  having  reduced  your  salary  to  six  hun- 
dred dollars  a  month  to  meet  Mr.  Hoffman's  wishes 
and  you  acquiesced;  do  you  mean  to  say  that  Mr. 
Hof&nan  was  satisfied  with  six  hundred  dollars  a 
month  salary  to  you  ? 

A.  No,  I  do  not  mean  to  make  that  statement  at  all. 
Mr.  Hoffman  objected  to  any  salary  at  all. 

Q.  Your  advances  then  to  the  company,  your  own 
advances,  were  only  some  $8,706.51,  that  being  the 
notes  which  have  been  testified  to  as  your  advances? 
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A.  You  mean  my  total  advances  ?• 

Q.  To  the  company  ? 

A.  My  total  adK^ances  to  the  company?     [63] 

Q.  Yes. 

A.  Whatever  those  notes  say.  I  don't  recall  the 
amount. 

Q.  When  you  bought  these  notes  from  Dr.  King, 
that  was  not  an  arrangement  between  you  and  the 
company,  but  between  you  and  Dr.  King  %        A.  Yes. 

Q.  This  fifteen  thousand  dollars  borrowed  from 
the  bank,  you  borrowed  for  current  needs  of  the  com- 
pany from  time  to  time,  pajdng  debts  of  the  company 
for  equipment,  supplies,  labor  and  what  not  ? 

A.  Yes. 

Q.  Now,  you  say  that  your  work  as  president  of 
the  company  took  all  of  your  working  time  between 
September,  1911,  and  the  institution  of  the  bank- 
ruptcy proceedings,  substantially  ? 

A.  I  devoted  all  of  my  time  to  this  business. 

Q.  How  much  of  the  time  were  you  over  at  Strat- 
ford? 

A.  During  the  spring  and  summer  I  was  over  there 
a  great  deal  of  the  time.  I  could  not  state  the  exact 
number  of  days  I  was  there,  but  during  the  busy 
season,  and  when  I  was  needed  there  I  was  there; 
sometimes  two  days  at  a  time  and  sometimes  a  week, 
and  sometimes  two  weeks  at  a  time. 

Q.  Now,  you  had  tliis  expert  orchardist  whom  you 
say  is  one  of  the  best  in  the  country  ?  He  was  per- 
fectly competent  to  do  the  work,  to  attend  to  the  cul- 
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tivating  and  development  of  the  properties,  wasn't 
he? 

A.  He  was  perfectly  competent  to  do  the  work,  but 
he  was  not  competent  as  a  business  man  by  any 
manner  of  means. 

Q.  He  conducted  all  the  practical  work  of  improv- 
ing and  developing  the  properties,  however?     [64] 

A.  Under  my  supervision. 

Q.  Are  you  an  irrigation  man? 

A.  I  am  somew^hat  of  one  now.  I  was  not  in  the 
beginning.  I  have  learned  a  great  deal  about  irriga- 
tion. 

Q.  When  you  started  in  you  did  not  know  anything 
about  it  ?        A.  No,  but  I  have  been  a  close  student. 

Q.  Now,  your  business  experience  has  been  mostly 
in  lumber,  hasn't  it? 

A.  Yes,  and  I  might  add  that  I  would  have  been 
in  that  now  if  I  had  not  got  into  this. 

Q.  How  many  contracts  did  you  settle? 

A.  How  many  contracts  ? 

Q.  Yes. 

A.  Well,  I  think  there  were  25  contracts,  all  told. 

Q.  That  you  settled? 

A.  Oh,  no ;  there  were  ten  I  did  not  settle,  and  of 
the  balance  I  have  settled  some  of  them  and  pacified 
the  others.  The  fact  is,  I  think  I  have  settled  all  the 
balance. 

Q.  Some  fifteen,  then,  you  think  you  settled? 

A.  Yes.  Well,  I  recollect  one  that  there  has  been 
no  controversy  over. 

Q.  I    suppose    Mr.    Dudley,    your   foreman,    put 
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around  the  rabbit-proof  fence? 

A.  Well,  I  hired  the  men  and  saw  to  the  work,  and 
I— 

The  COURT. — I  assume  this  witness  only  had  the 
general  management. 

Redirect  Examination. 
(By  Mr.  HARVEY.) 

iQ.  Counsel  in  his  cross-examination  has  referred 
to  these  [65]  notes  which  we  will  specify  as  the 
King  notes,  that  is  running  to  Mr.  King  and  signed 
by  the  company  and  purchased  by  you,  and  he  has 
asked  you  if  that  was  an  arrangement  between  you 
and  Dr.  King.  Please  state  whether  or  not  what  you 
were  doing  was  to  carry  along  the  past-due  obliga- 
tions of  the  Wenatchee-Stratford  Orchard  Company; 
were  these  the  obligations  of  the  company  outstand- 
ing, past  due,  which  you  were  carrying  % 

A.  Yes,  they  were. 

Recross-examination. 
■(By  Mr.  SMITH.) 

Q.  You  bought  these  notes  from  Dr.  King  about 
the  same  time  you  bought  his  stock,  didn't  you'? 

A.  Oh,  I  bought  the  notes  and  stock  at  the  same 
time. 

Q.  It  was  one  transaction  between  you  and  him? 

A.  Yes. 
(By  Mr.  HARVEY.) 

Q.  These  notes  are  the  obligations  covered  by  this 
judgment  which  Mr.  Smith  asked  you  about? 

A.  Yes,  they  are. 

(Witness  excused.) 
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Mr.  HARVEY. — I  will  furnisli  copies  of  the  notes 
we  have  referred  to,  for  the  record. 

Mr.  SMITH.— That  will  be  satisfactory. 

Mr.  HARVEY.— And  I  want  also  to  supply  the 
record  with  a  certified  copy  of  the  judgment  of  the 
Superior  Court  of  Pierce  County,  copy  of  which  I 
have  attached  to  my  proof  of  claim.     [66] 

Mr.  SMITH.— I  do  not  care  to  have  it  certified, 
but  would  like  also  copies  of  the  findings  and  conclu- 
sions. 

Mr.  HARVEY.— I  will  furnish  copy  of  the  find- 
ings and  conclusions  and  will  furnish  a  certified  copy 
of  the  judgment. 

Mr.  SMITH.— Very  well. 

The  COURT.— That  will  be  understood. 

(Argument  by  counsel.) 

Whereupon  an  adjournment  was  taken  until  1:30 
P.  M.     [67] 

Mr.  SMITH. — I  would  also  like  to  have  the  record 
show  that  I  have  leave  to  put  my  objections  into  com- 
pact written  shape. 

The  COURT. — That  may  be  understood. 

Mr.  HARVEY. — Of  course  the  objections  should 
not  be  any  different  than  they  have  been  here. 

Mr.  SMITH.— Oh,  not  at  all,  but  with  counsel's 
permission,  I  will  omit  entirely  the  objection  I  made, 
which  I  am  inclined  to  think  now  was  not  w^ell  estab- 
lished, that  is,  the  objection  as  to  failing  to  vacate 
the  judgment. 

[Indorsed] :  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  April  16,  1913.  Frank  L. 
Crosby,  Clerk.    E.  C.  Ellington,  Deputy.     [68] 
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Petition  [to  Referee  in  Bankruptcy]  for  Review. 

To  the  Honorable  E.   F.   Laffoon,   Esq.,  Referee  in 
Bankruptcy : 

Your  petitioner  F.  W.  Hoffman  respectfully  shows 
as  follows: 

I. 

That  he  is  a  creditor  of  the  above-named  bankrupt ; 
that  his  claim  has  been  duly  and  regularly  filed  with 
and  approved  by  the  Referee  in  Bankruptcy  herein; 
that  he  is  one  of  the  officers  of  and  a  stockholder  in 
the  above-named  bankrupt  corporation. 

II. 

That  heretofore  the  above-named  corporation  was 
adjudicated  a  bankrupt  and  on  the  21st  day  of  March, 
1913,  the  first  meeting  of  the  creditors  was  held  for 
the  purpose  of  filing  and  approving  claims  of  credi- 
tors and  for  the  purpose  of  electing  a  trustee.  That 
at  such  time  one  L.  H.  Woolfolk  of  Seattle,  Washing- 
ton, submitted  a  claim  to  the  above-named  Referee 
for  approval  and  filed  the  same  in  said  matter ;  that 
said  claim  was  in  the  amount  of  Forty-six  Thousand 
One  Hundred  Forty-seven  and  84/100  ($46,147.84) 
Dollars  and  was  based  upon  a  certain  judgment 
entered  in  the  Superior  Court  of  Pierce  County, 
Washington,  prior  to  said  date. 

III. 

That  j^our  petitioner  objected  to  the  filing  and  ap- 
proval of  said  claim  and  stated  said  objections  to  the 
referee  in  bankruptcy  orally  and  agreed  thereafter 
to  file  a  written  statement  thereof.  Said  objections 
were  based  upon  the  following  grounds,  to  wit :    [69] 
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I. 

That  it  appeared  that  said  claim  was  based  upon  a 
judgment  in  the  Superior  Court,  Pierce  County, 
Washington,  and  that  it  did  not  appear  affirmatively 
that  there  was  no  real  estate  in  said  county  on  which 
said  judgment  would  be  a  lien  or  that  a  transcript 
of  said  judgment  had  not  been  filed  in  other  counties 
within  the  State  in  which  there  was  real  estate  upon 
which  said  judgment  would  be  a  lien.  That  it  did 
not  appear  that  the  claimant  was  not  a  secured  cred- 
itor. 

II. 

That  it  appeared  from  the  evidence  submitted 
that  some  $25,000.00  of  said  claim  was  not  a  valid  or 
just  claim  against  the  above-named  bankrupt;  that 
said  debt  of  $25,000.00  was  represented  by  certain 
promissory  notes,  executed  by  George  M.  Brasfield 
as  President  of  said  bankrupt  corporation,  payable 
to  said  George  M.  Brasfield  individually,  without  any 
showing  that  said  George  M.  Brasfield  was  author- 
ized to  so  execute  said  notes  or  that  there  was  any 
sufficient  consideration  or  consideration  at  all  there- 
for. 

III. 
That  the  evidence  showed  that  between  nine  and 
ten  thousand  dollars  of  said  alleged  debt  was  a  claim 
for  salary  to  said  George  M.  Brasfield  for  services 
rendered  as  President  of  said  bankrupt  corporation. 
That  it  further  appeared  that  said  alleged  allowance 
of  salary  was  not  voted  at  a  meeting  of  the  trustees 
of  said  corporation  duly  and  regularly  held;  that 
notice  of  said  meeting,  if  any  at  all  were  held,  was 
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not  given  to  all  the  board  of  trustees ;  that  said  salary 
was  alleged  to  be  voted  for  past  services  rendered  by 
said  George  M.  Brasfield  to  said  bankrupt  corpora- 
tion, but  it  affirmatively  appeared  that  there  was  no 
contract  by  said  corporation  to  pay  for  said  services, 
and  that  there  was  no  understanding  or  agreement 
that  said  George  M.  [70]  Brasfield  should  be  com- 
pensated therefor. 

ly. 

That  it  appeared  that  certain  other  of  said  notes  so 
alleged  to  be  executed  by  said  bankrupt  corporation 
to  said  George  M.  Brasfield  were  without  any  ade- 
quate consideration  and  were  not  duly  authorized 
and  in  fact  executed  by  said  corporation. 

Y. 

That  the  evidence  established  that  said  judgment 
upon  which  the  whole  of  said  claim  was  based  was 
confessed  by  said  George  M.  Brasfield  purporting  to 
act  as  the  President  and  duly  authorized  agent  of  the 
above-named  bankrupt  corporation ;  that  said  George 
M.  Brasfield  was  not  authorized  by  said  corporation 
to  so  confess  judgment  and  acted  entirely  without 
authority  or  directions  from  said  corporation  and 
without  the  knowledge  or  concurrence  of  the  stock- 
holders of  said  corporation  and  its  officers. 

VI. 
That  it  appeared  that  said  judgment  was  based  in 
part  upon  notes  purporting  to  be  issued  by  the  above- 
named  bankrupt  corporation  to  said  George  M.  Bras- 
field individually  and  purporting  to  have  been  as- 
signed by  said  George  M.  Brasfield  to  the  said  L.  H. 
W'Oolfolk,  judgment  creditor  in  said  action,  as  col- 
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lateral  security  for  the  pa}Tnent  of  certain  other 
notes  held  by  said  L.  H.  Woolfolk  executed  by  the 
above-named  bankrupt  and  indorsed  by  said  George 
M.  Brasfield.  That,  as  a  matter  of  fact,  the  evidence 
clearly  established  that  said  notes  were  assigned  to 
said  L.  H.  Woolfolk  by  said  George  M.  Brasfield  for 
the  purpose  of  collection  and  that  said  L.  H.  Wool- 
folk  held  said  notes  as  trustee  for  said  George  M. 
Brasfield  for  the  purpose  of  collecting  them  and  that 
said  George  M.  Brasfield  in  confessing  judgment 
upon  said  notes  in  favor  of  said  L.  H.  Woolfolk  in 
virtue  and  effect  confessed  judgment  in  his  own  favor 
upon  said  notes  against  the  [71]  above-named 
bankrupt.  That  said  judgment  was  fraudulent  and 
collusive  and  was  not  a  valid  and  existing  debt  of  the 
above-named  bankrupt. 

VII. 

On  these  several  grounds,  this  petitioner  objected 
to  the  filing  and  approval  of  said  claim  of  L.  H.  Wool- 
folk  and  objected  to  the  voting  of  said  L.  H.  Wool- 
folk  as  a  creditor  of  the  above-named  bankrupt  u]3on 
said  claim. 

IV. 

That  over  this  petitioner's  objections  duly  made 
and  filed  an  order  was  entered  in  the  above-entitled 
matter  on  the  24th  day  of  March,  1913,  approving 
said  claim  and  permitting  same  to  be  filed  and  that 
at  the  time  of  said  meeting  of  creditors,  the  said  L. 
H.  Woolfolk  was  permitted  to  vote  upon  said  claim 
on  all  measures  before  said  meeting  and  especially 
in  the  election  of  a  trustee. 
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Y. 

It  is  the  position  of  this  petitioner  that  the  Eef  eree 
above  named  erred  in  not  finding  that  said  judgment 
upon  which  the  claim  of  said  L.  H.  Woolfolk  was 
based  was  collusive  and  fraudulent ;  and  in  not  find- 
ing that  said  claim  was  in  part  based  upon  promis- 
sory notes  executed  without  authority  and  without 
any  sufficient  consideration  therefor ;  and  in  not  sus- 
taining the  objections  of  this  petitioner  established  b}^ 
the  evidence  adduced  at  said  hearing  and  in  permit- 
ting said  claim  to  be  filed  and  approved,  and  the 
said  L.  H.  Woolfolk  to  vote  as  a  creditor  by  virtue 
of  said  claim. 

That  said  Eef  eree  erred  in  giving  any  virtue, 
'effect  or  consideration  to  the  vote  of  said  L.  H.  Wool- 
folk  so  based  upon  said  invalid  claim.     [72] 

Wherefore,  this  petitioner  respectfully  prays  that 
the  usual  record  of  the  proceedings  had  pursuant  to 
the  filing  and  approval  of  said  claim  and  the  objec- 
tions thereto,  including  said  claim  and  the  evidences 
in  support  thereof  and  all  its  exhibits,  together  with 
the  objections  thereto  and  the  transcript  of  the  testi- 
mony taken  down  and  used  in  connection  therewith, 
and  the  final  order  entered  thereon  on  the  24th  day 
of  March,  1913,  be  certified  for  review  to  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Southern  Division. 

WINFIELD  R.  SMITH, 
Attorney  for  Petitioner.     [73] 

United  States  of  America, 
State  of  Washington, — ss. 
I,  Winfield  R.  Smith,  attorney  for  the  petitioner 
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mentioned  and  described  in  the  foregoing  petition,  do 
make  solemn  oath  and  state  that  the  foregoing  peti- 
tion is  true  according  to  the  best  knowledge,  informa- 
tion and  belief  of  affiant,  and  further  certify  that  I 
believe  that  the  petition  is,  in  my  opinion,  well 
founded  in  point  of  law  and  that  it  is  not  interposed 
for  delay. 

WINFIELD  R.  SMITH. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  March,  A.  D.  1913. 

[Seal]  ROY  W.  McREYNOLDS, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  -Seattle. 
Copy  of  the  within  paper  is  hereby  rec'd  this  31st 
day  of  March,  1913. 

WALTER  M.  HARVEY, 
Attorney  for  Trustee. 

[Endorsed]  :  Petition  for  Review.  Filed  this  31st 
day  of  Mch.,  1913.  3  P.  M.  R.  F.  Laffoon,  Referee 
in  Bankruptcy.     [74] 


Referee's  Certificate  on  Review. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  U.  S. 

District  Judge. 

I,  R.  F.  Laftoon,  the  Referee  in  Bankruptcy  in 
charge  of  this  proceeding,  do  hereby  certify: 

That  in  the  course  of  such  proceeding,  and  on  the 
21st  day  of  March,  1913,  at  the  first  meeting  of 
creditors  herein,  that  certain  creditor,  L.  H.  Wool- 
folk,  offered  for  filing  his  certain  proof  of  claim  in 
regular  form  for  proofs  of  claims  resting  in  judg- 
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ment,  and  specially  waiving  any  claim  of  lien,  prefer- 
ence or  priority,  by  reason  of  said  judgment,  and 
said  claim  being  in  the  sum  and  amount  of  $46,138.84. 
That  to  said  offer,  and  in  opposition  thereto,  that 
certain  creditor,  F.  W.  Hoffman,  by  his  attorney, 
Winfield  R.  Smith,  Esq.,  interposed  certain  excep- 
tions found  at  pages  4,  5  and  6  of  the  transcript  of 
testimony  taken  at  the  hearing  had  upon  such  ex- 
ceptions at  said  time.  The  gist  of  said  exceptions 
being  that  the  judgment  upon  which  the  claim  of 
said  Woolfolk  was  based,  was  a  judgment  by  con- 
fession and  that  such  confession  was  collusive,  with- 
out authority,  and  prejudicial  to  the  rights  of  other 
creditors  and  stockholders,  and  that  the  promissory 
notes  upon  which  said  judgment  was  based,  were 
without  consideration.  That  upon  this  view  of  the 
case,  the  Referee  went  into  an  examination  of  the 
claim  presented,  and  heard  the  testimony  offered  by 
the  objecting  creditor,  and  that  produced  by  the 
claimant,  L.  H.  Woolfolk,  in  support  of  his  claim. 

It  appeared  from  such  examination  that  Mr.  G. 
M.  Brasfield  became  president  and  treasurer  of  the 
bankrupt  corporation  on  about  the  18th  of  Septem- 
ber, 1911;  that  his  wife,  Virgie  Brasfield,  was  a  di- 
rector in  the  company,  as  well  as  himself,  and  that 
the  third  director  was  the  objector,  F.  W.  Hoffman, 
'who  was  during  all  this  time  the  secretary;  that  the 
[75]  board  consisted  of  the  three,  G.  M.  Brasfield, 
Virgie  Brasfield  and  F.  W.  Hoffman;  that  F.  W. 
Hoffman,  the  secretary,  resided  at  Wenatchee,  and 
O.  M.  Brasfield  and  his  wife,  Virgie,  resided  at 
Tacoma;  that  G.  M.  Brasfield,  as  the  president,  was 
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empowered  by  the  by-laws,  to  manage  the  whole 
'affairs  of  the  corporation,  and  that  he  actually  did 
exercise  complete  control  over  the  business  affairs  of 
the  corporation  during  his  incumbency  as  president 
and  treasurer^  up  to  the  date  of  the  adjudication. 
See  testimonj^  of  Hoffman,  record,  pages  10,  11  and 
12;  that  the  bankrupt,  by  Brasfield's  predecessor, 
issued  notes  of  the  company  to  the  extent  of  about 
$7,50O.OOi  at  8%  interest,  some  to  himself,  and  some 
to  Brasfield,  and  that  Brasfield  bought  from  his  pred- 
ecessor the  notes  issued  to  himself  known  as  the 
King  notes,  six  certain  notes.     That  Brasfield,  dur- 
ing his  incumbency  had  issued  to  himself,  for  money 
furnished  by  him  for  the  bankrupt,  notes  in  the  sum 
of  $8,70i6j51.     That  he  also  during  his  incumbency, 
negotiated    three    loans    from    the    Scandinavian- 
'American  Bank  of  iSeattle,  in  the  total  amount  of 
$15,000.00,  and  suffered  an  overdraft  of  $75.77,  and 
issued  the  notes  of  the  bankrupt  company  to  the  said 
bank,  in  that  amount;  that  in  his  negotiations  with 
the  said  bank  in  the  obtaining  of  said  loans,  he  per- 
sonally indorsed  the  notes  of  company  given  to  the 
bank  for  the  loan,  and  indorsed  to  the  bank  as  col- 
lateral to  said  loan,  the  notes  of  the  bankrupt  bought 
from  King,  his  predecessor,  the  notes  issued  to  him 
by  the  company  through  King,  his  predecessor,  and 
the  notes  issued  to  him  for  money  furnished  the  com- 
pany by  himself,  all  of  which  notes,  including  the 
notes  given  to  the  bank,  were  ratified  by  the  full 
board  of  directors  at  a  formal  meeting  of  the  board 
held  in  Tacoma,  on  January,  30,  1913;  that  at     [76] 
said  meeting  on  January  30,  1913,  the  board  author- 
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ized  a  salary  to  the  president  of  $1,000.00'  per  month, 
from  the  date  of  his  election,  by  a  vote  of  two  of  the 
Trustees,  Brasfield  himself,  and  his  wife,  director 
Hoffman  voting  in  the  negative.  Afterwards  at  a 
special  meeting  held  at  Tacoma,  and  no  one  present 
except  Brasfield  and  his  wife,  a  resolution  was 
passed  reducing  the  allowance  of  salary  at  $1,000.00 
per  month  during  the  time,  and  entering  a  resolu- 
tion authorizing  a  salary  of  $9,840.00'  for  the  whole 
time.  Record  page  19.  At  the  last  stockholders' 
meeting  held  about  the  18th  of  December,  1911,  at 
which  time  Brasfield  became  president,  a  resolution 
was  adopted  by  the  stockholders,  providing  that  no 
officer  of  the  company  should  have  a  salary,  except 
the  president;  that  the  president  should  receive  a 

compensation  of  $ per  annum,  payable  per 

.     See  record  pages  26  and  27.     Upon  passing 

of  the  resolution  authorizing  $9,840.00  salary  to  the 
president,  Brasfield  as  president  issued  notes  to  him- 
self for  the  same,  and  indorsed  the  said  notes  to  the 
Scandinavian-American  Bank,  or  the  claimant,  L. 
H.  Woolfolk,  as  additional  collateral  to  the  aforesaid 
loans. 

It  was  conceded  that  in  the  judgment  complained 
'of,  L.  H.  Woolfolk  was  the  assignee  of  the  Scandi- 
navian-American Bank,  and  the  holder  of  all  of  the 
aforesaid  notes.  It  was  also  conceded  that  said  G. 
M.  Brasfield  was  the  owner  of  69%  of  the  capital 
•stock  of  the  bankrupt  corporation.  It  was  con- 
tended that  there  was  collusion  between  L.  H.  Wool- 
folk  and  said  Brasfield  in  the  institution  of  said 
•suit,  and  the  confession  of  said  judgment,  but  there 
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•was  nothing  in  the  testimony,  nor  in  the  conditions 
surrounding  the  transaction,  to     [77]     indicate  to 
the  Referee  that  any  such  collusion  existed.     The 
transaction  with  the  bank  seems  to  be  against  the 
interests  of  the  said  Brasfield.     While  the  judgment 
confessed  exceeds  $46,000.00',  and  the  loan  from  the 
bank  was  slightly  more  than  $15,000.00,  it  would  ap- 
pear that  the  bank  would  become  the  trustee  of  the 
said  Brasfield  for  any  collections  it  would  make  over 
and  above  its  $15,000.00,  yet    the  bankrupt  estate 
would  have  to  pay  a  dividend  of  about  4^%  before 
the  bank  would  have  recovered  its  $15,000.00,  so  that 
Brasfield  would  obtain  nothing  from  the  bank  by  rea- 
son of  said  negotiations  until  after  the  bank  has  been 
fully  paid  out  of  all  of  the  proceeds  'of  the  notes  it 
holds,  and  if  the  estate  should  not  pay  more  than 
40%,  Brasfield  may  never  get  anything,  while  all 
other  creditors  would  get  a  dividend  of  40%,  if  so 
much  were  paid,  on  all  other  claims,  so  it  is  hard  for 
the  Referee  to  see  wherein  Mr.  Brasfield  would  gain 
in  such  an  alleged  conspiracy. 

It  was  not  contended  that  the  president  of  the  cor- 
'poration  had  no  power  to  confess  judgment,  but 
merely  that  Brasfield  was  not  authorized  by  the  com- 
pany, so  to  confess,  and  that  the  confession  was  col- 
lusive; finding  no  basis  for  the  charge  of  collusion, 
the  Referee  overruled  the  exceptions  in  that  behalf. 
On  the  other  phase  of  the  case,  that  the  note  for 
salary  was  unauthorized  and'  void,  the  Referee  was 
:of  the  opinion  that  the  records  of  the  company  were 
sufficient  in  themselves  to  warrant  the  board  of  di- 
rectors in  providing  a  salary  for  the  president,  either 
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for  salary  earned  or  to  be  earned',  when  it  was  con- 
templated by  the  stockholders  that  the  president 
should  have  a  salary,  although  the  stockholders  had 
not  fixed  it.  It  was  conceded  in  the  argument,  that 
while  [78]  these  notes  for  salary  were  unauthor- 
ized, the  president  would  likely  be  able  to  recover 
for  his  services  in  an  action  on  a  quantum  meruit. 
■Under  such  circumstances,  the  board  of  directors 
have  power  to  fix  compensation  for  any  servant,  or 
■officer,  that  is  entitled  to  compensation  under  the  by- 
laws of  the  company,  and  with  that  view  of  the  mat- 
ter the  referee  overruled  the  exceptions  in  that  re- 
gard, and  allowed  the  proof  of  claim  to  be  filed  as 
offered;  and,  thereafter,  an  election  was  held  wherein 
Oeorge  B.  Burke,  was  elected  trustee,  said  claim  par- 
ticipating therein;  and  on  March  24,  1913,  an  order 
was  entered  herein  confirming  said  election. 

The  said  F.  W.  Hoffman  feeling  himself  aggrieved 
•at  such  ruling  and  order,  filed  his  petition  for  review 
on  March  31,  which  petition  was  granted. 

As  appears  to  the  referee,  the  question  presented 
here  for  review  is,  whether  the  referee  should  have 
disallowed  and  rejected  the  claim  of  L.  H.  Woolfolk, 
as  based  upon  the  judgment  of  the  Superior  Court, 
and  allowed  the  claim  as  proved  before  him,  or, 
should  he  have  allowed  and  filed  the  proof  of  claim 
offered,  as  he  did. 

I  hand  up  for  the  inf oraiation  of  the  Judge,  the  fol- 
lowing papers : 

1.  The  record-book  of  this  proceeding. 

2.  The  petition  on  which  this  certificate  is 
•granted. 
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3.  Transcript  of  the  stenographer's  notes  of  the 
■proceeding. 

•    4.  All  other  papers  filed  with  me  herein  which  are 
pertinent  to  this  review. 

Dated  Tacoma,  Washington,  April  15,  1913. 

Eespectfully  submitted,  ' 

R.  F.  LAFPOON, 
Referee  in  Bankruptcy.     [79] 

[Endorsed]:  Referee's  Certificate  on  Review. 
•Filed  this  16th  day  of  April,  1913.  2'  P.  M.  R.  F. 
'Laffoon,  Referee  in  Bankruptcy.     [80] 


[Opinion.] 

WINFIELD  R.  SMITH,  for  Petitioning  Creditors 
Hoffman  &  Prowell. 

WALTER  M.  HARVEY,  for  Respondent  Creditors 
and  Trustee. 

CUSHMAN",  District  Judge. 

This  matter  is  before  the  Court  upon  a  petition  of 
certain  creditors  to  review  the  decision  of  the  referee, 
allowing  a  claim  on  confession  of  judgment  and  al- 
lowing the  same  to  be  voted  upon  the  selection  of  a 
trustee.  It  is  also  before  the  Court  upon  the  motion 
of  such  creditors  to  transfer  the  proceedings  from 
the  Southern  to  the  Northern  Division  of  the  Dis- 
trict, upon  the  ground  that  its  principal  place  of  busi- 
ness is  in  the  Northern  Division. 

The  referee  certifies: 

"The  gist  of  said  exceptions  being  that  the  judg- 
m.ent  upon  which  the  claim  of  said  Woolfolk  was 
based,  was  a  judgment  by  confession  and  that  such 
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Iconfession  was  collusive,  without  authority,  and 
^prejudicial  to  the  rights  of  other  creditors  and  stock- 
holders, and  that  the  promissory  notes  upon  which 
'said  judgment  was  based,  were  without  considera- 
tion. That  upon  this  view  of  the  case,  the  referee 
iwent  into  an  examination  of  the  claim  presented,  and 
heard  the  testimony  offered  by  the  objecting  creditor, 
'and  that  produced  by  the  claimant,  L.  F.  Woolfolk, 
in  support  of  his  claim. 

"It  appeared  from  such  examination  that  Mr.  G. 
'M.  Brasfield  became  the  president  and  treasurer  of 
the  bankrupt  corporation  on  about  the  18th  day  of 
September,  1911;  that  his'  wife,  Virgie  Brasfield,  was 
'a  director  in  the  company,  as  well  as  himself,  and 
that  the  third  director  was  the  objector,  F.  W.  Hoff- 
man, who  was  during  all  this  time  the  secretary; 
that  the  board  consisted  of  the  three,  G.  M.  Brasfield, 
'Virgie  Brasfield  and  F.  W.  Hoffman;  that  F.  W. 
Hoffman,  the  secretary,  resided  at  Wenatchee;  and 
G.  M.  Brasfield  and  his  wife,  Virgie,  resided  at 
Tacoma;  that  G.  M.  Brasfield,  as  the  president,  was 
empowered  by  the  by-laws,  to  manage  the  whole 
affairs  of  the  corporation,  and  that  he  actually  did 
■exercise  complete  control  over  the  business  affairs 
of  the  corporation  during  his  incumbency  as  presi- 
'dent  and  treasurer  up  to  the  date  of  the  adjudication. 
See  testimony  of  Hoffman,  record,  pages  10,  11  and 
12';  that  the  bankrupt,  by  Brasfield's  predecessor, 
issued  notes  of  the  company  to  the  extent  of  about 
$7590.00  at  8%  interest,  some  to  himself,  and  some 
to  Brasfield,  and  that  Brasfield  bought  from  his  pred- 
ecessor the  notes  issued  to  himself  known  as  the 
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■King  notes,  six  certain  notes.  That  Brasfield,  dur- 
ing his  incumbency  had  issued  to  himself,  for  money 
furnished  by  him  for  the  bankrupt,  notes  in  the  sum 
of  $8760.51.  That  he  also  [81]  during  his  in- 
.cumbency,  negotiated  three  loans  from  the  Scandi- 
navian-American Bank  of  iSeattle,  in  the  total 
amount  of  $15,000.00,  and  suffered  an  overdraft  of 
$75.77,  and  issued  the  notes  of  the  bankrupt  company 
to  the  said  bank,  in  that  amount;  that  in  his  negotia- 
tions with  the  said  bank  in  the  obtaining  of  said 
loans,  he  personally  endorsed  the  notes  of  company 
given  to  the  bank  for  the  loan,  and  endorsed  to  the 
bank  as  collateral  to  said  loan,  the  notes  of  the  bank- 
rupt bought  from  King,  his  predecessor,  the  notes 
issued  to  hin\by  the  company  through  King,  his  pred- 
ecessor and  the  notes  issued  to  him  for  money  fur- 
nished the  company  by  himself,  all  of  which  notes, 
including  the  notes  given  to  the  bank,  were  ratified 
by  the  full  board  of  directors  at  a  formal  meeting  of 
the  board  held  in  Tacoma,  on  January  30,  1913;  that 
at  said  meeting  on  January  30,  1913,  the  board  au- 
thorized a  salary  to  the  president  of  $1000.00  per 
month,  from  the  date  of  his  election,  by  a  vote  of 
two  of  the  trustees,  Brasfield,  himself,  and  his  wife, 
director  Hoffman  voting  in  the  negative.  After- 
wards at  a  special  meeting  held  at  Tacoma,  and  no 
one  present  except  Brasfield  and  his  wife,  a  resolu- 
tion was  passed  reducing  the  allowance  of  salary  at 
$1000.00  per  month  during  the  time,  and  entering  a 
resolution  authorizing  a  salary  of  $9840.00  for  the 
whole  time.  Record  page  19.  At  the  last  stock- 
holders meeting  held  about  the  18th  of  December, 
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1911,  at  which  time  Brasfield  became  president,  a 
resolution  was  adopted  by  the  stockholders,  provid- 
ing that  no  officer  of  the  company  should  have  a 
salary,  except  the  president;  that  the  president 
.should  receive  a  compensation  <ot  $ ,  per  an- 
num, payable  per .     See  record  pages  20  and 

27.  Upon  passing  of  the  resolution  authorizing 
$9840,  salary  to  the  president,  Brasfield  as  president 
issued  notes  to  himself  for  the  same,  and  endorsed 
the  said  notes  to  the  Scandinavian- American  Bank, 
,or  the  claimant,  L.  W.  Woolfolk,  as  additional  col- 
lateral to  the  aforesaid  loans. 

"It  was  conceded  that  in  the  judgment  complained 
of,  L.  H.  Woolfolk  was  the  assignee  of  the  Scandi- 
navian-American Bank,  and  the  holder  of  all  of  the 
aforesaid  notes.  It  was  also  conceded  that  said  G. 
M.  Brasfield  was  the  owner  of  60%  of  the  capital 
stock  of  the  bankrupt  corporation.  It  was  con- 
tended that  there  was  collusion  between  L.  H.  Wool- 
folk  and  said  Brasfield  in  the  institution  of  said 
•suit,  and  the  confession  of  said  judgment,  but  there 
was  nothing  in  the  testimony,  nor  in  the  conditions 
(Surrounding  the  transaction,  to  indicate  to  the  ref- 
eree that  any  such  collusion  existed.  The  transac- 
tion with  the  bank  seems  to  be  against  the  interests 
of  the  said  Brasfield.  While  the  judgment  con- 
fessed exceeds  $46,000.00,  and  the  loan  from  the  bank 
'was  slightly  more  than  $15,000.00,  it  would  appear 
(that  the  bank  would  become  the  trustee  of  the  said 
Brasfield  for  any  collection  it  would  make  over  and 
above  its  $15,000.00,  yet,  the  bankrupt  estate  would 
Iiave  to  pay  a  dividend  of  about  407o  before  the  bank 
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would  have  recovered  its  $15,000.00,  so  that  Bras- 
field  would  obtain  nothing  from  the  bank  by  reason 
of  said  negotiations  until  after  the  bank  has  been 
fully  paid  out  of  all  of  the  proceedsi  of  the  notes  it 
holds,  and  if  the  estate  should  not  pay  more  than 
40%,  Brasfield  may  never  get  anything,  while  all 
other  creditors  would  get  a  dividend  of  40'%,  if  so 
much  were  paid,  on  all  other  claims,  so  it  is  hard  for 
the  referee  to  see  wherein  Mr.  Brasfield  would  gain 
in  such  an  alleged  conspiracy."     [82] 

The  following  authorities  are  cited  by  the  petition- 
ing creditors  on  the  petition  for  review : 

Adams  vs.  The  Crosswood  Printing  Co.,  27  111. 

App.   313; 
Hoyt  vs.  Thompson,  5  N.  Y.  321; 
Joliet  Elec.  L.  &  P.  Go.  vs.  Ingalls,  23  111.  App. 

45; 
Stokes  vs.  New  Jersey  Pottery  Co.,  46  N.  J.  L. 

237; 
Arizona  Min.  Co.  vs.  Benton,  100  Pac.  952 ; 
Doe  vs.  N.  W.  Coal  &  Trans.  Co.,  78  Fed.  62,  at 

66; 
National  L.  &  I.  Co.  vs.  Eockland  Co.,  94  Fed. 

335 ; 
Dial  vs.  Company,  52  Wash.  81,  85-6; 
Home  &  Co.   vs.  Tillman,  53  S.  E.  (Ga.)  1019, 

1022 ; 
Kahoe  vs.  Ry.  Co.,  60  S.  E.  (N.  C.)  640i; 
Utica  &c  Co.  vs.  Waggoner  &c.  Co.,  132  N.  W. 

(Mich.)  502i; 
O'Brien  Boiler  Works  Co.,  135  8.  W.  (Mo.)  347; 
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Brophy  vs.  American  Brew.  Co.,  61  Atl.  (Pa.) 

123; 

GrafLner  vs.  Ry.  Co.,  56  Atl.  (Pa.)  426. 
Doernbecker  vs.  Columbia  City  Lbr.  Co.,  28  Pac. 

(Ore.)  899,  900; 
YaugM  vs.   Ohio  County  Fair   Co.,  49   S.  W. 

(Ky.)  426-427; 
'Singer  vs.  Salt  Lake  City  Copper  Mfg.  Co.,  53 

Pac.  (Utah)  1024,  1028; 
Hateli  vs.  Lucky  Bill  Min.  Co.,  71  Pac.  (Utah) 

865; 
Broughton  vs.  Jones,  79  N.  W.  (Mich.)  691; 
Bank  of  National  City  vs.  Johnston,  65  Pac.  383 ; 
Holcome  vs.  Trenton  White  City  Company,  82 

Atl.  618; 
Hill  vs.  Rich  Hill  Coal  Min.  Co.,  24  S.  W.  223 ; 

[83] 
Jacobson  vs.  Brooklyn  Lbr.  Co.,  76  N.  E.  (N.  Y.) 

1075 ; 
10  Am.  &  Eng.  Enc.  of  Law,  790; 
Steel  vs.   Golfissure   Gold  Min.   Co.,    95    Pac. 

(Colo.)  349;  351; 
McNulta  vs.  Corn  Belt  Bank,  45  N.  E.  (111.)  954 ; 
Camden  Land  Co.  vs.  Lewis,  63  Atl.  (Me.)  528 ; 
MdConnell  vs.  Combination  M.  &  M.  Co.,  76  Pac. 

194; 
Adams  vs.  Burke,  102  111.  App.  148 ; 
Ritchie   vs.    People's   Tel.    Co.,  119  N.  W.  (S. 

Dak.)  990; 
State  vs.  Manhattan  Rubber  Co.,  50  S.  W.  (Mo.) 

321,  325; 
Monmouth  Inv.  Co.  vs.  Means,  151  Fed.  159; 
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Eavenswood  8.  &  G.  Ry.  Co.  vs.  Woodyard,  33 

S.  E.  (W.  Va.)  286; 
Davids  vs.  Davids,  120  N.  Y.  Sup.   350' . 
The  following  authorities  are  cited  by  the  respond- 
ent creditors  on  petition  for  review : 

Oilman  vs.  Heitman,  113  N.  W.  982'; 
McDonald  vs.  Chisholme,  132^  111.  273 ; 
Chamberlain  vs.  Mammoth  Min.  Co.,  20  Mo.  96; 
Ford  vs.  Hill,   92  Wis.  188;  53  Am.  St.  Rpts., 

902;66N.  W.  115; 
Clark  &  Marshall  on  Corporations,  p.  2141 ; 
Miller  vs.  Oregon  City  Mfg.  Co.,  3  Ore.  24; 
Miller  Bros.  vs.  Bank  of  British  Columbia,  2 

Ore.  291 ; 
Irvine  vs.  Randblph  Lbr.  Corporation,  69  8.  E. 

350; 
White  vs.  Crow,  17  Fed.  98;  aff'd  110  U.  S.  183; 

[84] 
Van  Fleet  on  Collateral  Attack,  Section  17 ; 
Robinett  vs.  Michaux,  101  Va.  762 ;  45  S.  E.  287 ; 

99  Am.  St.  R.  928; 
Nat'l  Loan  &  Ins.  Co.  vs.  Rockland  Co.,  94  Fed. 

335. 
The  following  authorities  are  cited  by  the  moving 
creditors  on  the  motion  to  transfer : 

Rossie  Iron  Works  vs.  Westbrook,  13  N.  Y.  Sup. 

141; 
Elmira  Steel  Co.,  109  Fed.  456; 
Loveland  on  Bankruptcy,  4  Ed.,  117 ; 
The  respondent  creditors  cite  the  following  author- 
ities on  the  motion  to  transfer : 

Collier  on  Bankruptcy,  pp.  26  and  27 ; 
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Dressel  vs.  North  State  Lbr.  Co.,  107  Fed.  255; 

Tiffany  vs.  La  Plume  Condensed  Milk  Co.,  141 
Fed.  4M; 

In  re  Pennsylvania  Consolidated  Coal  Co.,  163 
Fed.  579; 

In  re  Magid-Hope  Silk  Mfg.  Co.,  110  Fed.  352; 

In  re  Macliine  and  Conveyor  Co.,  91  Fed.  630. 
Upon  the  hearing  it  was  admitted  that  all  of  the 
money  for  which  judgment  was  confessed  was  actu- 
ally owing  by  the  corporation,  except  a  note  for  nine 
thousand  eight  hundred  forty  dollars,  on  account  of 
back  salary  of  Brasfield  as  President. 

As  proceedings  in  bankruptcy  are  administered 
according  to  principles  of  equity,  Mr.  Woolfolk, 
either  as  judgTQent  creditor  or  as  holder  of  between 
thirty  and  thirty-five  thousand  dollars  of  the  uncon- 
tested notes,  had  a  right  to  vote  [85]  for  the 
trustee.  With  this  undisputed  amount  voted,  there 
was  a  majorit}"  of  the  creditors,  in  mmiber  and 
amount,  voting  for  the  trustee.  Under  such  circum- 
stances, it  would  be  inequitable  to  treat  the  judgment 
as  an  entirety  and  disallow  it  in  toto,  if  any  part  of 
the  recovery  allowed  therein  should  be  found  un- 
warranted. 

The  Washington  statute  provides : 
*^  When  the  action  is  against  the  state,  a  county  or 
other  public  corporation  therein,  or  a  private  corpor- 
ation or  minor,  the  confession  should  be  made  by  the 
person  who,  at  the  time,  sustains  the  relation  to  such 
state,  corporation,  county  or  minor,  as  would  author- 
ize the  service  of  a  notice  (summons)  upon  him 
"    1  Rem.  &  Bal.  Code,  Sec.  414. 
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It  is,  therefore,  clear  that  Brasfield,  as  president  of 
the  corporation  had  authority  to  confess  judgment 
generally,  as  he  was  an  officer  upon  whom  service  of 
summons  could  be  had.     1  Rem.  &  Bal.,  Sec.  226  (8). 

The  salary  note  was  a  demand  note  and,  under  the 
circumstances  in  which  it  was  given  by  the  corpora- 
tion, through  its  president,  to  himself,  it  is  clear  that 
it  was  due  immediately  and  that  the  bank  and  the 
judgment  creditor,  Woolfolk,  took  it  after  maturity. 
7  Cyc.  849,  (2). 

The  question  of  good  faith  between  the  creditor, 
Woolfolk,  and  the  president  of  the  corporation  in 
confessing  judgment;  the  authority  of  the  president 
of  the  corporation  and  his  wife — being  two  of  the 
three  directors — to  fix  the  amount  of  and  vote  him 
back  salary  without  the  consent,  in  the  absence  of 
and  without  notice  to  the  other  director,  were,  with- 
out objection,  submitted  to  the  referee,  considered 
and  determined  by  him. 

There  appears  to  be  authority  for  this  course : 

''(2)  IMPEACHING  JUDbMENTS.  Here 
the  English  doctrine  is  [86]  much  broader  than 
our  own.  Full  faith  and  credit  being  necessarily 
given  to  the  judgments  of  the  State  Courts  when 
pleaded  in  the  Federal  Courts,  it  was,  under  the 
former  law,  held  that  a  judgment  of  a  State  court 
could  not  be  impeached  when  presented  as  a  claim  in 
bankruptcy,  but  resort  must  be  had  to  the  State  court. 
That  it  is  conclusive  between  the  bankrupt  and  the 
judgment  creditor  is  elementary.  But  where  the 
rights  of  general  creditors  have  intervened,  the  Eng- 
lish rule  that  such  a  judgment  is  but  prima  facie  evi- 
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dence  of  a  provable  debt  is  fairer.  The  law  in  the 
United  States  seems,  however,  to  be  that  the  trustee 
of  a  creditor  may  attack  it  in  the  bankruptcy  pro- 
ceeding for  fraud  or  collusion,  but  not  otherwise.  A 
judgment  not  regular  on  its  face,  or  by  a  Court  which 
did  not  have  jurisdiction  of  the  subject-matter,  may 
of  course  be  attacked  anywhere;  but  jurisdiction  need 
not  affirmatively  appear,  nor  can  the  recitals  of  the 
judgment,  as  a  rule,  be  contradicted  in  a  collateral 
proceeding."  Collier  on  Bankruptcy,  9th  ed.,  p. 
861. 

''VALIDITY — a  In  General.  A  judgment  en- 
tered upon  the  confession  of  defendant  may  be  im- 
peached for  fraud  by  other  creditors  whose  rights  or 
remedies  are  affected  by  it,  although,  if  no  fraud  or 
deception  was  practiced  on  the  debtor,  it  is  binding 
as  between  the  original  parties.  As  to  the  proceed- 
ings in  entering  or  confessing  the  judgment,  although 
there  are  some  decisions  to  the  effect  that  a  judgment 
which  does  not  conform  to  the  requirements  of  the 
statute  is  absolutely  void,  the  better  rule  appears  to 
be  that  if  there  has  been  an  attempt  to  comply  in  all 
respects  with  the  law,  the  judgment  is  at  most  only 
voidable  at  the  instance  of  creditors,  although  the 
execution  of  such  attempt  be  informal,  or  defective ; 
but  the  total  omission  of  any  of  the  steps  prescribed 
by  the  statute  wiU  render  the  judgment  entirely  in- 
operative and  void.  Where  the  statute  provides  that 
there  shall  be  filed  with  a  confession  of  judgment  a 
statement  of  the  facts  out  of  which  the  indebtedness 
arose,  it  has  been  held  that  the  filing  of  a  defective  or 
insufficient  statement  will  not  render  the  judgment* 
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void  as  between  the  parties ;  as  against  other  creditors 
it  raises  a  presumption  of  fraud,  and  they  may  at- 
tack it  on  this  ground ;  but  plaintiff  may  sustain  his 
judgment  by  proving  that  it  is  fair,  and  not  fraudu- 
lent or  collusive,  and  warranted  by  the  facts  actually 
existing  although  such  facts  were  not  included  in  the 
statement."    23  Cyc,  pp.  720  &  721. 

This  being  the  state  of  the  record,  the  same  course 
will  be  followed  and  the  salary  note  considered  on  its 
merits,  without  going  into  the  questions  of  collateral 
attack  and  the  faith  and  credit  to  be  accorded  the 
judgment  of  the  State  Courts  generally. 

It  is  concluded  there  is  no  authority  in  an  agent, 
such  as  the  director  and  president  of  a  corporation, 
to  thus  deal  with  himself,  to  his  own  advantage  and 
to  the  corresponding  detriment  of  others  whom  he 
represents.  That  the  salary  [87]  transaction  was 
presinnably  fraudulent.  If  such  an  officer  can,  mider 
the  circumstances,  recover  at  all,  it  is  upon  the  quan- 
tuTii  meruit,  and  not  upon  his  contract  with  himself. 
10  Cyc,  pp.  789  et  seq. 

The  amended  Articles  of  Incorporation  fixed  the 
principal  place  of  business  of  the  .corporation  at  Seat- 
tle, in  the  Northern  Division  of  this  District.  It  is 
contended  that  this  fact  is  conclusive  upon  this  ques- 
tion and,  under  Section  53  of  the  Judicial  Code  and 
subdivision  1,  section  2  of  the  Banl^ruptcy  Act,  giv- 
ing courts  of  bankruptcy  jurisdiction, 

"to  adjudge  persons  bankrupt  who  have  had 
their  principal  place  of  business,  resided  or  had 
their  domicile  within  their  respective  territorial 
jurisdictions  for  the  preceding  six  months,  or  the 
greater  portion  thereof," 
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the  proceedings  will  only  lie  in  the  Northern  Division 
of  this  District  and  that  the  cause  should  be  trans- 
ferred thereto. 

It  appears  indisputably  that,  as  a  matter  of  fact, 
all  of  the  business  of  the  bankrupt  was  transacted 
from  its  offices  at  Tacoma,  in  the  Southern  Division 
for  the  six  months  preceding  the  filing  of  the  petition 
to  be  adjudged  a  bankrupt.  The  fact,  rather  than 
the  declaration  in  its  articles,  is  controlling. 

Collier  on  Bankruptcy,  9th  Ed.,  p.  33  (Sec.  2)  ; 

Dressel  vs.  North  State  Lbr.  Co.,  107  Fed.  265; 

In  re  Pennsylvania  Consol.  Coal  Co.,  163  Fed.         \ 
579. 
The  referee  will  proceed  in  accordance  with  this 
decision. 

[Endorsed] :  Decision  on  Petition  for  Review  and 
Motion  to  Transfer.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  May  15,  1913. 
Frank  L.  Crosby,  Clerk.  By  E.  C.  Ellington, 
Deputy.     [88] 


Order  [Ratifying,  Approving  and  Confirming  Cer- 
tain Rulings  and  Decisions  of  Referee  in  Bank- 
ruptcy, etc.]. 

This  cause  having  heretofore  come  on  regularly  for 
hearing  upon  the  petition  of  F.  W.  Hoffman  and  W. 
R.  Prowell,  creditors  of  said  bankrupt,  to  review  the 
decision  of  the  referee  allowing  the  claim  of  L.  H. 
Woolfolk,  based  upon  a  judgment  by  confession  en- 
tered by  the  Superior  Court  of  the  State  of  Washing- 
ton for  Pierce  County,  and  allowing  the  said  L.  H. 
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Woolfolk,  as  such  judgment  creditor,  to  vote  upon 
the  selection  of  a  trustee,  and  it  appearing  to  the 
Court  that  said  judgment  by  confession  was  duly 
and  regularly  entered  upon  a  statement  confessing 
judgment  signed  by  the  president  of  said  bankrupt 
corporation,  who  was  duly  authorized  to  execute  and 
file  the  same,  and  that  all  of  the  promissory  notes 
which  formed  the  various  causes  of  action  which  were 
reduced  to  judgment  in  said  cause  were  valid,  subsist- 
ing and  legal  obligations  of  said  bankrupt  corpora- 
tion, for  which  said  bankrupt  received  full  value, 
save  and  except  a  certain  note  for  $9,840.00,  which 
was  a  note  executed  to  the  president  of  said  bankrupt 
corporation,  George  M.  Brasfield  for  salary,  which 
said  salary  note  is  not  a  just  and  valid  claim  against 
said  bankrupt  corporation,  but  that  the  president  of 
said  corporation  upon  a  quantum  meruit  and  not 
upon  a  contract  made  with  himself,  the  said  creditors 
F.  W.  Hoffman  and  W.  R.  Prowell  appearing  by 
their  attorney,  Winfield  E.  Smith,  Esq.,  and  the  other 
creditors  and  trustee  in  bankruptcy  appearing  by 
their  attorney,  Walter  M.  Harvey,  the  Court  having 
heard  the  argument  of  coimsel  and  being  fully  ad- 
vised in  the  premises  and  having  taken  said  petition 
for  review  under  advisement  and  having  heretofore, 
to  wit,  on  the  15th  day  of  May,  1913,  filed  a  written 
decision  herein.     [89] 

Now,  THEREFORE,  it  is  hereby  ordered  that  all 
of  the  rulings  and  decisions  of  the  referee  in  bank- 
ruptcy in  this  cause  (except  as  hereinafter  provided) 
referred  to  in  said  petition  for  review  and  the  action 
of  the  creditors  in  the  selection  of  George  B.  Burke 
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as  trustee,  and  the  action  of  the  referee  in  approving 
said  selection  and  in  allowing  the  said  L.  H.  Wool- 
folk  as  a  creditor  to  vote  at  said  election,  be  and  the 
same  are  hereby  ratified,  approved  and  confirmed. 

IT  IS  HEREBY  FURTHER  ORDERED,  that 
said  referee  in  bankruptcy  be  and  he  is  hereby  di- 
rected in  the  allowance  and  consideration  of  claims 
against  said  estate  to  reduce  said  judgment  by  the 
amount  of  $9840.00,  and  interest  thereon  amounting 
to  $13.12,  and  that  George  M.  Brasfield,  the  president 
of  said  bankrupt  corporation,  and  L.  H.  Woolf  oik,  as 
his  assignee,  be  and  they  are  hereby  permitted  to  take 
such  further  steps  and  proceedings  as  they  may  deem 
proper  to  recover  the  amoimt  of  salary,  if  any,  to 
which  the  said  George  M.  Brasfield,  as  president  of 
said  corporation,  may  be  entitled  to,  and  this  order 
and  adjudication  shall  be  without  prejudice  to  the 
rights  of  said  George  M.  Brasfield  and  L.  H.  Wool- 
folk,  as  his  assignee,  in  connection  with  the  claims  for 
such  salary ;  to  which  ruling  the  said  creditors  Hoff- 
man and  Prowell  duly  excepted  and  their  exceptions 
were  allowed. 

Done  in  open  court  this  28th  day  of  May,  1913. 
EDWARD  E.  OUSHMAN, 

Judge. 

[Endorsed] :  Filed  U.  S.  District  Court  Western 
District  of  Washington.  May  29,  1913.  Frank  L. 
Crosby,  Clerk.     F.  M.  Harshberger,  Deputy.     [90] 


Order  Permitting  Appeal  in  Name  of  Trustee. 
Upon  the  petition  of  F.  W.  Hoffman  and  W.  R. 
Prowell,  creditors  of  the  above-named  bankrupt,  to 
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appeal  in  the  name  of  George  B.  Burke,  ti^stee  in 
bankruptcy  of  said  bankiTipt,  to  the  Circuit  Court  of 
Appeals  for  the  Xinth  Circuit,  from  an  order  entered 
by  the  above-entitled  court  c^u  the  29th  day  of  May, 
1913.  approving  in  part  the  allowance  of  the  claim  of 
L.  H.  Wool  folk,  it  appearing  to  the  Coui*t  that  the 
apjjeal  sh^'uVI  be  allowed  and  that  the  trustee  has 
refused  to  prosecute  the  same. 

The  petition  r^f  said  creditors  is  hereby  granted  to 
conduct  the  a^jptal  in  the  name  of  George  B.  Bui^ke, 
trustee,  at  petitioner's  cost  in  case  of  af&nnance. 

Done  in  open  court  this  7th  day  of  June,  1913. 
EDWARD  E.  CrSHAlAX. 
United  States  District  Judge. 

[Endorsed]  :  Order  Permitting  Appeal  in  Xame  of 
Trustee.  Filed  L".  S.  District  Court.  Western  Dis- 
trict of  Washingt'jii.  Jim.  7.  1913.  Frank  L. 
Crosby,  Clerk.     F.  AI.  HarsLrierg-^r.  Deputy.     [91] 


Petition  for  Appeal. 
George  B.  Burke,  trustee  iq  bankniptcy  of  the 
Wenatchee-Stratford  Orchard  Company,  considering 
himself  aggrieved  by  the  order  made  and  entered  on 
the  29th  day  of  May,  1913,  in  the  above-entitled 
'cause  by  the  above-entitled  court  approving  in  part 
the  allowance  of  the  claims  of  L.  H.  AVooKolk,  does 
hereby  appeal  from  said  order  to  the  United  States 
Circuit  C<  airt  of  A}  ideals  for  the  Xinth  Circuit,  for 
the  reasons  specified  lq  the  assignment  of  errors 
which  is  filed  herewith,  and  he  prays  that  this  appeal 
mav  be  allowed  and  that  the  transcript  of  the  record. 


90  George  B.  Burke  vs. 

proceedings  and  papers  upon  which  said  order  was 
made,  duly  authenticated,  may  be  sent  to  the  United 
•States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

WINFIELD  R.  SMITH, 
Attorney  for  Trustee  for  the  Purpose  of  This  Ap- 
peal. 
The  foregoing  claim  of  appeal  is  hereby  allowed 
and  the  bond  to  be  given  therein  fixed  in  the  amount 
of  $1,000.00  this  7th  day  of  June,  1913. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 

[Endorsed] :  Petition  for  Appeal.  Filed  U.  S.  Dis- 
trict Court,  Western  District  of  Washington.  Jun. 
7,  1913.  Frank  L.  Crosby,  Clerk.  F.  M.  Harsh- 
berger.  Deputy.     [92] 


Assignments  of  Error. 

On  this  7th  day  of  June,  1913,  come  now  F.  W. 
Hoffman  and  W.  R.  Prowell,  creditors,  in  the  name 
and  as  the  act  of  George  B.  Burke,  the  trustee  in 
bankruptcy  of  the  Wenatchee-Stratford  Orchard 
Company,  by  Winfield  R.  Smith,  attorney  for  the 
said  trustee,  for  the  purposes  of  this  appeal,  and  say 
that  the  order  entered  in  the  above-entitled  court  in 
this  cause  on  the  29th  day  of  May,  1913,  approving 
in  part  allowance  by  the  referee  of  the  claim  of  L.  H. 
Woolfolk,  is  erroneous  and  against  the  rights  of  the 
remaining  creditors  represented  by  the  said  trustee, 
for  the  following  reasons : 

I. 

The  ruling  that  G.  M.  Brasfield,  as  president  of 
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the  said  bankrupt  corporation,  was  empowered  to 
confess  judgment  in  its  behalf,  is  erroneous. 

II. 

The  Court  erred  in  failing  to  hold  that  Brasfield, 
individually,  was  the  beneficial  owner  of  the  major 
part  of  the  notes  upon  which  said  judgment  was  con- 
fessed, and  in  failing  to  hold  that  said  judgment  was 
therefore  virtually  confessed  by  Brasfield  in  his  own 
favor. 

III. 

This  judgment  thus  confessed  is  fraudulent  and 
void  and  should  have  been  so  held. 

IV. 

The  Court  erred  in  holding  the  judgment  partly 
good  and  partly  bad,  and  in  approving  to  the  extent 
of  the  valid  notes  the  claim  based  upon  said  judg- 
ment, the  judgment  being  a  legal  entirety.     [93] 

V. 

The  Court  erred  in  ruling  that  the  election  of  trus- 
tee which  depended  upon  this  claim  was  valid. 

VI. 

The  Court  erred  in  refusing  to  set  aside  the  elec- 
tion of  trustee  and  remanding  the  cause  for  a  new 
election,  at  which  a  claim  based  upon  the  valid  notes 
held  by  Woolfolk  properly  verified  and  filed  should 
be  permitted  to  vote  in  the  amount  of  principal  and 
accrued  interest  of  the  said  notes  and  no  more. 

WHEREFORE  it  is  prayed  that  the  said  order  of 
the  above-entitled  court,  in  so  far  as  it  affirms  the 
allowance  of  the  claim  of  Woolfolk  and  the  election 
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of  trustee  as  had,  be  reversed. 

WINFIELD  R.  SMITH, 
Attorney  for  Trustee  for  the  Purposes  of  This  Ap- 
peal. 

[Endorsed] :  Assignments  of  Error.  Filed  U.  S. 
District  Court,  Western  District  of  Washington. 
Jun.  7, 1913.  Frank  L.  Crosby,  Clerk.  F.  M.  Harsh- 
berger.  Deputy.     [94] 


Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PEESENTS, 
that  we,  F.  W.  Hoffman  and  W.  R.  Prowell  as  prin- 
cipals, and  the  National  Surety  Company  of  New 
York,  as  surety,  are  held  and  firmly  bound  unto  L. 
H.  Woolfolk  in  the  full  and  just  sima  of  one  thousand 
dollars  ($1,000),  to  be  paid  to  him,  his  attorneys, 
executors,  administrators  or  assigns;  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  administrators  and  successors, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  12th  June, 
1913. 

WHEREAS,  lately  in  the  above-entitled  court  in 
the  above-entitled  matter,  an  order  was  entered 
allowing  the  claim  of  L.  H.  Woolfolk  in  part  and  ap- 
proving the  allowance  of  said  claim  by  the  referee 
in  bankruptcy  except  as  to  $9,840.00,  and  the  princi- 
pals herein  having  obtained  an  appeal  and  filed  a 
copy  thereof  in  the  clerk's  office  of  said  court  to  re- 
verse the  said  order,  and  a  citation  directed  to  the 
said  L.  H.  Woolfolk,  citing  and  admonishing  him  to 
appear  at  a  session  of  the   United  States  Court  of 
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Appeals  for  the  Ninth  Circuit,  to  be  holden  in  the 
city  of  San  Francisco,  in  said  circuit,  on  the  6th  day 
of  October,  1913. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  principals  shall  prosecute  their  appeal 
to  effect  and  answer  all  damages?  and  costs  if  they 
fail  to  make  their  plea  good,  then  the  above  obliga- 
tion to  be  void ;  else  to  remain  in  full  force  and  virtue. 

F.  W.  HOFFMAN.     [Seal] 
W.  E.  PEOWELL.     [Seal] 
Sealed  and  delivered  in  the  presence  of 
W.  HAEE.     [95] 

NATIONAL  SUEETY  COMPANY, 
[Seal]  By  EDW.  M.  ALLEN, 

Attorney  in  Fact. 
Approved  by 

EDWAED  E.  CUSHMAN, 

U.  S.  Circuit  Judge. 

[Endorsed] :  Bond  on  Appeal.  Filed  U.  S.  Dis- 
trict Court,  Western  District  of  Washington.  Jun. 
16,  1913.  Frank  L.  Crosby,  Clerk.  F.  M.  Harsh- 
berger.  Deputy.     [96] 


Citation  on  Appeal  [Copy]. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President   of   the   United  States  to  L\Tnan  H. 

Woolfolk,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  held  at  the  city  of  San  Fran- 
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Cisco  in  the  State  of  California,  within  thirty  days 
from  the  date  of  this  writ,  pursuant  to  an  appeal  filed 
in  the  clerk's  office  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
ington, Southern  Division,  wherein  George  B. 
Burke,  trustee  in  bankruptcy  for  Wenatchee- 
Stratford  Orchard  Company,  is  appellant,  and  you 
are  appellee,  to  show  cause,  if  any  there  be,  why  the 
order  in  the  said  appeal  mentioned  should  not  be 
reversed  in  the  respects  specified  and  speedy  justice 
should  not  be  done  to  the  parties  in  this  behalf. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  of  America,  this  IGth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
thirteen. 

[Seal]  EDWAED  E.  CUSHMAN, 

United  States  District  Judge. 

Service  of  the  within  citation  and  receipt  of  a  copy 
thereof  admitted  this  18th  day  of  June,  1913. 

WALTER  D.  HARVEY, 
Solicitor  for  Lyman  H.  Woolfolk,  Appellee.     [97] 

[Endorsed] :  Citation  on  Appeal.  Filed  U.  S.  Dis- 
trict Court,  Western  District  of  Washington.  Jul. 
1,  1913.  Frank  L.  Crosby,  Clerk.  F.  M.  Harsh- 
berger,  Deputy.     [98] 
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Exhibit  No.  1. 

Hotel  Oregon,  Hotel  Seattle, 

Portland,  Oregon.  Seattle,  Wash. 

Wright-Dickinson  Wright  and  Dickinson 

Hotel  Co.,  Hotel  Co., 

Proprietors.  Proprietors. 

HOTEL  OREGON, 

Portland,  Oregon, 
February  24, 
Nineteen  13. 
Mr.  F.  W.  Hoffman, 

Wenatchee,  Wash. 
Dear  Sir : 

The  bank  has  instituted  suit  for  the  collection  of 
their  note.     Recent  suits  at  Seattle  against  several 
orchard  companies,   and  dissatisfaction  on  the  part 
'of  some  of  our  buyers  may  have  caused  the  bank's 
uneasiness.     I  found  it  absolutely  impossible  to  raise 
money  by  mortgage  on  the  land,  or  in  any  other  way. 
Mr.  Walter  M.   Harvey,   attorney,    Tacoma,    can 
give  you  any  further  information  you  may  desire. 
Yours  truly, 
(Signed)   G.  M.  BRASFIELD. 
3/21/13  C.  D.  S.     [99] 


Certificate  of  Clerk  U.  S.  District  Court  to  Transcript, 
of  Record,  etc. 

United  States  of  America, 

Western  District  of  Washington,— ss. 

I,  Frank  L.  Crosby,  Clerk  of  the   United  States 
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District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  the  foregoing  and  attached 
papers  are  a  true  and  correct  copy  of  the  record  and 
proceedings  in  the  case  of  Wenatchee-Stratford 
Orchard  Company,  a  corporation,  Bankrupt,  No. 
1296,  as  required  by  the  stipulation  of  counsel,  filed 
in  said  cause,  as  the  originals  thereof  appear  on  file 
in  said  court,  at  the  city  of  Tacoma,  in  said  District. 

I  do  further  certify  that  I  hereto  attach  and  here- 
"^ith  transmit  the  original  Citation,  and  the  original 
order  extending  time  for  record  herein ; 

And  I  further  certify  the  cost  of  preparing  and 
certifying  the  foregoing  record  to  be  the  sum  of 
$44.70,  which  sum  has  been  paid  to  me  by  the  attor- 
neys for  the  appellant  herein. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  afi&xed  the  seal  of  said  Court  at  the 
city  of  Tacoma,  in  said  District,  this  tenth  day  of 
July,  A.  D.  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 
Deputy  Clerk.     [100] 


[Endorsed]:  No.  2285.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  George  B. 
Burke,  as  Trustee  in  Bankruptcy  for  the  Wenatchee- 
Stratford  Orchard  Company,  Appellant,  vs.  L\Tnau 
H.  Woolfolk,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  United  States  District  Court 
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for  the  Western  District  of  Washington,  Southern 
Division. 

Filed  July  14, 1913. 

F.  D.  MOXCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

In  the  Matter    of   WENATCHEE-STRATFOBD 
ORCHAED  COMPANY, 

Bankrupt. 

Citation  on  Appeal  [Original]. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States  to  Lyman  H. 
Woolfolk,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  at  the  city  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  of  this  writ  pursuant  to  an  appeal 
filed  in  the  clerk's  office  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Southern  Division,  wherein  George  B.  Burke, 
trustee  in  bankruptcy  for  the  Wenatchee-Stratford 
Orchard  Company,  is  appellant,  and  you  are  ap- 
pellee, to  show  cause,  if  any  there  be,  why  the  order 
in  the  said  appeal  mentioned  should  not  be  reversed 
in  the  respects  specified  and  speedy  justice  should 
not  be  done  to  the  parties  in  this  behalf. 
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WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  of  America,  this  16th  day  of  June,  in 
the  year  of  our  Lord,  one  thousand  nine  hundred 
and  thirteen. 

[Seal]  EDWAED  E.  CUSHMAN, 

United  States  District  Judge. 

Service  of  the  within  citation  and  receipt  of  a 
copy  thereof  admitted  this  18th  day  of  June,  1913. 

WALTER  M.  HARVEY, 
Solicitor  for  Lyman  H.  Woolfolk,  Appellee. 

[Endorsed] :  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  In  the  Matter  of  the 
Wenatchee-Stratford  Orchard  Company,  Bankrupt. 
Citation  on  Appeal.  Filed  U.  S.  District  Court, 
Western  District  of  Washington.  Jul.  1,  1913. 
Prank  L.  Crosby,  'Clerk.  P.  M.  Harshberger, 
Deputy. 

No.  2285.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  Jul.  14,  1913.  Frank 
D.  Monckton,  Clerk  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  By  Meredith  Sawyer,  Deputy 
Clerk. 
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[Order  Extending  Time  to  July  28,  1913,  to  File 
Record  on  Appeal.] 

In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit. 

'  No.  1296. 

In  re  WENATCHEE-STRATFOED  ORCHARD 
COMPANY,  a  Corporation, 

Bankrupt. 

For  good  cause  shown, 

IT  IS  NOW  ORDERED   that  the  time  within 
which  the  record  on  appeal  herein  may  be  filed  in  this 
court  be,  and  the  same  is  hereby,  extendm^  to  and 
including  the  28th  day  of  July,  A.  D.  1913. 
Dated  July  3d,  1913. 

EDWARD  E.  CUSHMAN, 
District  Judge. 

[Endorsed] :  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Jul.  5,  1913.  Frank  L. 
Crosby,  Clerk.     F.  M.  Harshberger,  Deputy. 

No.  2285.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  Jul.  14,  1913.  F.  D. 
Monckton,  Clerk  U.  S.  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 


o. 


